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BRIZZOLARI V. CRAWFORD, AUDITOR.

1. SPECIAL JUDGE: Auditor cannot question his services.
The Auditor cannot enquire into the amount of service rendered
by a special judge or the degree of fidelity with which he acts.

APPEAL from Pulaski Circuit Court. o
Hon. J. W, Martin, Circuit Judge.
. STATEMENT.

This was a petition by Brizzolari against Crawford, as
auditor, for a mandamus to compel him to issue to the peti-
tioner a warrant for his services as Special Judge .of the
Sebastian Circuit Court for the Fort Smith district. The
petitioner alleged that at the July term, 1877, he was. duly
clected by the attorneys present at the court, as special
judge to try the causes in which the regular judge was dis-
qualified; that he served as such special judge for twenty-
nine days, from July 381, to September 1st, 1877. That for
these twenty-nine days he had been paid. That on said first
of September, the special business being finished, the court
was then adjourned by the regular judge to the third day
of December, 1877, and was in session from that day to
the eighteenth day of January, 1878, and on that day the
special business being still undisposed of the court was
again adjourned by the special judge to the eighteenth day
of February, 1878, when it again opcned and continued till
the twenty-third of ¥ebruary, 1878, on which day it was
adjourned till court in course. He files with his petition,
transeript of the records of the court, which show that in
most instances the court only opened and adjourned; and
says, “that while the records in a majority of instances show
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that there was no business done, but that the ‘eourt merely
open .and adjournmed, ‘yet on those days the faet is, that
the-attention of the court was occupied in hearing oral testi-
mony or -argument . of counsel—matters which wounld not
appear of record: He had presented his claim to the auditor
for his services for forty-five days, at ten dollars per day,
together with-a certificate of the clerk of his services for
that period; but the auditor refused to allow it, and offer-
éd lim $150 as a compromise, ‘which he refused to accept.”
Prayer for mandamus to compe] the anditor to allow the
account and issue his warrant upon the treasurer therefor.

'lhe auditor, Crawford, answered, alleging:

" That the July tetm of the court expired before the
dax\ charged for in the petition; the term being hmlted by
]aW to five ‘weeks from the last Mondav in July”

" That there was no July term afterwards, and the peti-
T]O])CI’ did not hold the court w ithin the meaning of section
1, Ait. VII of the comstitution of 1874, and the act of the
Legislature entitled “An act" to regulate the salaries of
spemal judges,” apploved February 23, 1875.

That he ‘was informed, and believed, @nd thereupon
charged that the petitioner did mot, on the days charged for,
perform ’any judicial function whatéver, except to open and
adjourn the court, and the record so showed.

" 4. That the petitioner hdd no power under the constitu-
tion ‘and laws of the State to open and adjourn the court
from day to day; and

5. That he is informed and believes, that on the days on
which the transcript shows merely opening and adjourn-
ment of the court, there were no causes called or tried, nor
oral testtmony heard, nor business of any kind transacted.
" Upon the hearing, the court refused the mandamus and
dismissed the petition, and the petitioner appealed.
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S. P. Hughes, for Appellant.

Fishback v. Weaver virtually decides this case. See 34
Ark., 569. The auditor could not enquire into the amount
of services performed by a special judge, no more than he
could of that performed by a Circuit or Supreme Judge.

C. B. Moore, Attorney General, for Appellee.

Fishback v. Weaver, 34 Ark., 569, settles the principles in-
volved in this case, and I am not prepared to say that the
judgment should be affirmed.

Eaxin, J.  Application by appellant, for a writ of man-
damus to compel the State auditor to audit and allow his
claim against the State, for compensation on account of ser-
vices rendered as special judge of the Circuit Court.

All the principal questions raised by the auditor’s answer
were discussed in the case of Fishback et al. v. Weaver et al,,
34 Ark., 569. The claim is for services rendered during the
adjourned session of the July term, 1877. It appears from
the case above cited, in which the validity of his acts during
this period was discussed, that he was properly judge, and
it follows that he is entitled to compensation for the num-
ber of days upon which he served, at the rate of $10 per diem.
(Acts of Feb. 3, 1875.)

In one paragraph of his response, the auditor says, he is
informed and believes, that upon the days named in the
transcript from the records of the Circuit Court, when the
court was opened and adjourned, there were no causes called
or tried, nor any oral testimony heard, or any business what-
ever transacted.

We think the auditor is mistaken -as to his duty in this
regard, The record shows that the petitioner was duly
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elected to try a great many cases in which the regular judge
was disqualified.

The auditor cannot enquire into the amount of service
rendered, or the degree of fidelity with which the special
judge acts. Few attorneys of much self-respect would ac-
cept the position on such conditions.

The Circuit Judge upon the answer of the auditor refused
the writ. In this he erred.

Reverse the judgment and remand the cause for further
proceedings as usual.




