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SUPREME COURT OF ARKANSAS, [38Ark.

Bell et al. v. Green, Adm’r., et al.

1.

I

BELL ET AL. V. GREEN, ADM'R., ET AL.

ADMINISTRATION: Sale of land without appraisement.

The failure of an administrator to have land appraised before selling it
under an order of the Probate Court will' not render the sale void, if
it be confirmed by the court. It can be set aside only by appeal from the
order of confirmation, or by direct proceedings for that purpose. It can-
not be impeached in a collateral proceeding.

SAME: Presumption; Confirmation of Probate Court sale; Pleading;
Tender of deed.

n a suit to enforce an administrator’s sale of real estate against the
purchaser, the Court will not presume that the sale has been con-
firmed. If confirmed, it should be averred in the complaint. If not
confirmed, the sale is void, and confers no title upon the purchaser.
And if confirmed, the court should require the administrator to bring
a deed into the court for the purchaser, before decreeing a foreclosure
and sale of the property.

APPEAL from Hempstead Circuit Court in Chancery.
Hon H. K. Youna, Circuit Judge. ,
STATEMENT.

Benjamin W. Green, as administrator of the estate of

Wm. W. Andrews, deceased, and W. P. Hart, filed in the
Hempstead Circuit Court their complaint in equity, alleg-
ing, in substance, that Andrews and Hart were tenants in
common_of certain tow lots (which it described) in the town
of Fulton, in said county. That the administrator, after
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due notice of his intended application therefor, had ob-
tained an order of the Probate Court of the county to sell
Andrews’ interest in the lots for payment of his debts, and
the administrator had sold the same, together with Hart’s
interest, with his consent, at public auction, to the defenda-
ant, Bell; that he and defendant Holman, as his surety,
had executed to the plaintiffs, jointly, their promissory
notes for the purchase money; and they had executed to
Bell an agrement to make a deed to him upon its payment.
No part of it had been paid.

Prayer for judgment on the notes, and for foreclosure of
the equity of redemption, and sale of the property for pay-
ment.

The defendants answered, setting up as a defense that the
property had been sold by the administrator without the
previous appraisement required by law; that the sale was,
therefore, void; the defendant had acquired no title, and
the notes were, therefore without consideration and void.

A demurrer to the answer was sustained, and the defend-
ants excepted and appealed.

Dan W.-Jones, for Appellant.

The administrator having failed to comply with the law,
the sale was void for irregularities and informalities. The
Probate Court being one of limited and prescribed jurisdie-
tion, the Statute must be strictly complied with. Pur-
chasers at administration sales should be protected against
future disputes of their title, before being compelled to pay
the purchase money.

Williams & Battle, for Appellees.

Appellant cannot inquire into the proceedings in the mat-
ter of the sale of lands in the Probate Court collaterally.
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It is a proceeding in rem.; the court had jurisdiction; the
title to the lands will be good on payment of the purchase
money, although there may in fact have been no appraise-
ment. See Borden v. State, use of Robinson, 1 Ark., 519;
Bennett et al. v. Owen et al, 13 Ark., 177; Rogers et al. v.
Wilson, 13 Ark., 507; Sturdy and Wife et al v. Jacoway, 19
Ark., 499. '

Harrisox, J. Though the Statute requires an executor,

or administrator, upon obtaining an o6rder of
1. Adminis-

tratlon. the Probate Court fo 1 the sale of land for the
without ap- payment of the debts of the estate, before offer-
praisement " . X

not_tmpeach- ing it for sale, to have the same appraised by
ally. three disinterested householders of the county

in which it is situated, yet, if he neglects to do so, and the sale
is confirmed by the court, the sale would not be void, and could
be set aside only on appeal from the order of confirmation, or
by a direct proceeding for that purpose, and could not be at-
tasked or impeached in a collateral proceeding. Carter v.
Engles, 35 Ark., 205; Montgomery and wife v. Johnson et al.,
31 Ark., 74, and cases there cited.

But we are not to presume that the sale in this case had been

. confirmed. If it had been, the complaint should

Contirmation . ; ; :
o o have so alleged. Until confirmed it was not com-
pleading: pleted or binding ,and conferred no right to the

property to the purchaser, or at least, to the interest that An-
drews’ estate had in it, and he might call in question its valid-
ity. And it could not be known, though he brought the money
into court, that he would ever be able to get a title. Ror. on
Jud. Sales, Sec. 2; Wells et al. v. Rice et al., 34 Ark., 346.

The complaint, therefore, showed no equity or cause of ac-
Tender of tion. And if it had been shown in the com-
deed. plaint that the sale had been confirmed, and
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that Andrews’ administrator could convey the estate’s interest
in the lots to Bell, the court should, before decreeing a foreclos-
ure and sale, have compelled the plaintiffs to bring the deed in-
to court. Anderson, ad., et al. v. Mills, ex’x., 28 Ark., 175;
MecGehee v. Blackwell et al., 28 Ark., 27.

The decree is reversed, and the cause remanded to the
court below, with instruction to permit the plaintiffs, if so
advised to. amend their complaint, and for further pro-
ceedings.




