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HAYNES, admr., v. HARPER, admr. 

VENDOR'S LIEN—defeated by misrepresentations. Where the vendee of 
land had no means of knowing the boundaries of the section conveyed, but 
relied upon the vendor, who did know thereof, but misrepresented as to the 

same, there is fraud. 

In a suit to enforce a vendor's lien, the defendant is entitled to avail him-
self of a recoupment for fraudulent misrepresentations made by the vendor, 

as to the land, at the time of the sale. 

IRREGULARITY. There is irregularity where the record shows no proof of 

publication of notice to non-kesident defendants. 

Appeal from Drew Circuit Court. 

Hon. H. B. MORSE, Circuit Judge. 

GARLAND & NASH, for appellant. 

GALLAGHER & NEWTON, for appellee. 

GREGG, J. 

On the 13th February, 1867, the complainant filed, in the 
clerk's office of Drew county, his bill of complaint against 
Nelson and others, and an affidavit of the non-residence of 
some of the defendants. An order of publication was made, 
and process of subpoena issued. 

The object of the bill was to enforce a vendor's lien upon a 
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certain tract of thirteen hundred and sixty acres of land, for an 
alleged balance of $3,333 82/100 of the purchase money, and 
was brought against the legal representatives and heirs of John 
M. Hart, deceased, to whom, it was alleged, said lands had been 
sold by Hemingway, and that said sum, and interest, was due 
and unpaid. 

At the April term, 1867, the cause was continued, with leave 
to amend the bill, and to answer at the next term. At the 
next term, some orders were made suggesting a change in 
Hart's administrator, and the cause continued. At the March 
term, 1868, Harper, the administrator, de bonis non, and the 
minors, through a guardian, filed answers. 

The administrator admits the purchase of the lands, at the 
price of $10,000 ; avers the payment of $7,000, and that the 
remainder was not paid. He denies that any lien exists on the 
land .; charges fraud on the vendor in deceiving Hart as to 
boundaries, &c. ; alleges Hart had no knowledge of the location 
or loundaries of this land, or of land surveys, as they •are made 
in Arkansas ; that such facts were known to Hemingway ; 
that he pretended to point out the boundary lines of section 
four, in .  township twelve, south of range eight west, which 
was .  part of the lands sold, and he represented that the same 
was on good land ; that no considerable part of a body of poor, 
wet land was in said section, and that the boundary line of 
Said section only run to the border of such wet lands, when, in 
fact, four hundred and fifty acres of said lands were in that 
section ; that Hart was deceived thereby, and, upon such fraudu-
lent representations, he made the purchase ; that Hart imme-
diately went to his home, in Tennessee, and did not return 
here but once, and then but for a short time ; and that he 
knew nothing of the true location of said section and its bound-
aries up to his death, which occurred in Tennessee, in 1862. 

The complainant entered his general replication to the an-
swers, and the cause was set for hearing at the next term, and 
leave granted to take depositions. 

• 
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At the October term, 1868, depositions were published, and 
no further orders made. At the April term, 1869, the cause 
came on for final hearing, upon . the pleadings and proofs then 
before the court, from which the court found the material 
allegations in the answer of the administrator true, and, there-
upon, decreed that the complainant's bill be dismissed, that 
the defendant go hence, and that the complainant pay all costs. 
SEe. The .  complainant excepted to the finding and decree, and 
appealed to this court. 

But two depositions appear in the record. Those were of 
Nathaniel and. William A. Nelson. The former swears that 
he was present at the trade between Hemingway and Hart ; 
went with them to look over the land ; heard what passed 
between them; heard Hemingway describe the land; saw him 
point out the lines; states Hemingway's means of knowledge, 
Hart's want of information, ete., etc., fully corroborating and 
sustaining the answer of Harper. 

William A. Nelson teStified to about the same amount of 
Vvorthless lands in section four, and that the boundary line 
was marked, so it could have been easily seen, if Hemingway 
had gone to it, etc. 

The record shows no proof of the publication of the notice . 
to the non-yesident defenants. Such proof is attempted to be 
supplied by an affidavit presented to this court, instead of 
applying for a nunc pro tune entry, etc., in the court below. 

Some adult resident and non-resident defendants filed no 
answers, and no decree, pro confesso, was ever taken against 
them. 

The record recites a replication to Nathaniel _Nelson's an-
swer, but it nowhere appears that he ever filed any answer, 
nor is there any response of , his in the record. He was made 
a defendant. There is no showing that he was ever dismissed, 
yet his deposition was taken and read upon the hearing with-
out complainant's objection. The complainant introduced no 
proof (beyond exhibits) to defeat the answer of the minors, 
which answer is always an unqualified denial of the allega-
tions in the bill. 
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In this condition the cause was submitted to the court for 
final determination, showing a want of labor, if not of skill, 
on the part of those conducting the cause in the court below, 
not to be expected or commended in matters, prima facie, of 
this importance, or in any matter likely to demand the atten-
tion of a superior court. 

But as inartificial and doubtful as th pleadings, proof and 
;,:ntries are, they tend to show that, upon the sale of the 
thirteen hundred and sixty acres of land, Hemingway fraud-
ulently misrepresented the fact that four hundred and fifty 
acres of worthless land were embraced in section four ; that 
Hart had no means of knowing the contents or boundary of 
said section; that he confided to Hemingway, and would not 
have made the purchase but for such misrepresentations; that 
the amount unpaid was not more than the damage done Hart 
by the misrepresentations. And further, that there was no 
sufficient proof to defeat the claim of the minors. 

In view of the whole case, we do not see how the circuit cou0 
could have rendered any different decree. See 4th edition, 
Broom's Legal Maxims, 499 ; Hill v. Bush, 19 Ark., 522 ; Har-
rell v. Hill, ib., 102, and cases cited. 

The decree is, in all things, affirmed. 

Judge HARRISON, being disqualified, did not sit in this case. 

Hon. SOHN WHYTOCK, Special Supreme Judge. 


