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Murper. In the sudden killing of a human being, with a deadly weapon,
and without provocation, the law implies malice. It is not necessary, to con-
stitute murder, that any animosity should exist towards the deceased. A
corrupt and wicked motive, and intention to do evil, is sufficient; nor is it
necessary that the intention to kill should have been formed for any length
of time, if it existed at the instant of the killing.

To warrant a conviction of murder in the first degree, the jury must be
satisfied, beyond a reasonable doubt, that the killing was willful, deliberate,
malicious and premeditated.

The statute defining murder dces not require that there should be'a pre-
determined intention to kill fixed in the mind, after mature reflection.

INDICTMENT FOR MURDER. An indictment which alleges that the prisoner
“feloniously, willfully, and of his malice aforethought, did shoot,” &e.. is a.
good indictment for murder in the first degree.

An indictment, good at common law, for the crime of murder, is eood in
thig State for the erime of murder in the first degree.
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At common law, the willful killing of a human being, with
malice aforethough, was murder, the punishment of which
was death; and an indictment that charged such a killing was
sufficient to support a verdict of guilty and a judgment of
death, »

In this State, murder committed with malice aforethought,
simply, is not a capital offense. Sce Gould's Digest, page 398,
sec. T.

To constitute this crime the act must be committed not only
with malice aforethought (which is necessary in murder in the
second degree) but it must be premediluled, which was not ne-
cessary to constitute murder at common law.

MosrcovmEry, Attornev General, for appellee.

The fact of killing with a deadly weapon is, prima facie,
evidence that the design to kill was formed in the mind of the
party committing the act, and that the killing was in conse-
quence of such design. See Beeens v, The State, 11 Ark., 455.

The law fixes no length of time, if the person has actually
formed the purpose malicionsiv to kill, and deliberated and
premediated upon it before he perfors the act. He is guilty
of murder in the first degree, however short the time may
bave been between the purpose and its execution.

Tt is not the time that constitutes the distinctive difference
hetween murder in the first and second degree. but the actunal
existence of sueh purpose. Mature deliberation and premedi-
tation constitute the erime of murder in the first degree. Shoe-
aaker v. The State, 12 0., 43; People v. Enoch. 13 Wendell.
159.

The same doetrine is more fully settled and explained in the
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following cases and authorities: 2 Wheeler's cases, 84; The

Commonwealth v. McGee, 1 Ashmead, 299 ; Same v. Dougherty,

Brown’s Rep., 221 ; The State v. Cheatwood, 2 Hill, (S. C.,)
464. '

The statutes of the different States, defining murder, under
which these adjudications were made in the cases referred to,
are substantially the same as the statute of the State of Ar
kansas. -

Wirsairg, C. J.

At the September term, 1868, of the Union county circuit
court, George McAdams was convicted and sentenced to be
hung on the 23d day of October following, on an indictment
for the murder of one General Moore. The defendant below
moved the court for a mnew trial; the court overruled the
motion; to which ruling of the court below defendant except-
ed, tendered his bill of exceptions, and appealed to this court.

The errors of the court below, complained of by the appel-
lant, are:

1. Because the court below erred in giving the instructions
asked by the State, numbered one, two, three and four.

2. That the court erred in refusing to give the second in-
struction asked by the appellant.

3. That the verdict of the jury is contrary to the first, third
and fourth instructions asked by the appellant and given by
the court. ;

4. Becausc the verdict of the jury is contrary to the law
and the evidence.

5. Because the verdict of the jury is contrary to the evi-
dence.

6. Because the court erred in refusing to grant a new trial.

The motion for a new trial in the circuit court, was upon
the grounds set out in first, second, third, fourth and fifth er-
rors assigned. 1. That the court erred in giving the instructions
asked by the State, numbered one, two, three and four, which
is the first question we will notice.
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The first instruction asked by the State and given by the
court is as folows; “That murder is the wnlawful killing of
a lhuman being in the peace of the State.” This instrnetion
we find to be stimplyv a literal copy of the statute defining mure-
ders and, us there was evidenee before the jury applicable to
thiat erime, there conld Tave been no valid objeetion 1o 1ts heing
given.,

The seeond fnstruction given by 1he conrt. ar the instanee of
the State, 1=: “That in the sudden killine of o hwman beine,
with a deadly weapon. withont provocation, the law implies
netlice: and to make the killing marder it i< uoi necessary
that any particalar animoesity towards the deceased <hould ex-
st bt acorinpt aud wicked notive and intention 1o do evil,
which resndrs in the death of the deeeased. i sufficiens s nor is
it necessary that the intention 1o kill should have been formed
or existed for auy long lenoth of Gwe; 11 the Tuention 1o kill
was forned or existod on the tnstant of the killing, i is muoe-
der” Bowouklo we thinke be a strange mile of law to <av that
one persen could Kill another. willfully amd inreniionally. with-
ont avv provocation, il say e malice would not he fraplied.
i Iadd down ws o vole hy Wharion. v his cbseerioan Cring-
pel deces ol 10sees 0700 S 0 e KT aoethier s ldenly
without any  or witheui eonsiderable provocation, the law
implies malicos and the hemicide s murder.™ Tt ds not neee--
sary ihat the darearion o kil shovld have been forined fur
anv eiven thne before the Killing: if the hention exiseed al
the tine of the killing, 11 is ~ofhicient,

11 has bheen held By Penunsvlvania that, 0 the pavy killing
bad e te think, and did intead o KL for oo minure. as weld
as an bowe cra davs is o deliberates willivl and premeditated
kil constituoring mund e oin e ties degree] wivhin the ae
of the XssembIv Come v Richaid Sl oyer aned lerniney,
131G, praphled 23V Come o O T ara, hetfore MeKean, €000
ibid. The instruetion i guestion does net indicate 1o the jury
the degree of the erime. bt rells then whar the Taw requirves
to coustiture the crine of wurder generally, and was properly

ZIVCIL
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The third instruction, given by the court, at the instance of
the State, was: “If the jury believe from the evidence that
the defendant, at the time he fired the gun, intended to kill
the deceased, and did kill him, without any provoecation, they
will find him guilty of murder in the first degree.”

This is the only instruction, given on the part of the State,
directing the attention of the jury to what would be necessary
to constitute the erime of murder in the first degree, and what
they must find to convict the prisoner of that crime; and for
the present, or until we examine and discuss the remaining
questions, in which we will state the testimony, we are con-
tent with saving that the instruction is not objectionable.

The fourth and last instruction given by the court, at the
instance of the State; was: “If the jury believe from the evi-
dence that the defendant is not guilty of murder in the first
degree, but that he killed the deceased, not in self-defense, nor
by aceident, nor in sudden heat of passion, and without provo-
cation, they will find him guilty of murder in the second de-
gree, and assess his punishment at not less than five nor more
than twenty-one years in the penitentiary.” By the statute
there are two degrees of the crime of murder, that at common
law was but one, and the statute makes it the duty cf the
jury, in trials on indictment for murder, if they find from the
evidence that the accused is guilty of murder, to also find from
the ¢vidence the degree of murder he is guilty of. Whether
murder in the first or second degree, it was, perhaps, under our
statute, the duty of the court to have instructed the jury what
state af facts, under the law applicable to the case, was neces-
sary to constitute each of the degrees of the crime of murder;
and we think ‘the instruction under consideration, having the
sole effect of informing the jury what state of facts would be
necessary to constitute murder in the second degree, was pro-
perly given; as.it is made their duty, by the statute, to deter-
mine the degree upon conviction.

The second error assigned, and which was one of the grounds
set out in the motion for a new trial, that the court below
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erred in refusing to give the second instruction asked by the
appellant, as follows: “That, if the jury believe from the cvi-
dence, that the killing was accidental, and without any willful
and malicious intent, they must acquit the prisoncr.” From a
careful examination of the testimony brought up by the record,
we find none to support this instruction. We think the testi-
mony so clearly. opposed to the instruction, that it seems that
the jury could not have drawn an inference of accident from it,
and the only effect the instruction could have had, would have
becn to mislead the jury. This court held, in the case of Sad-
dler v. Saddler, 16 Ark., 628: “That it is error in the court to
give an instruction not warranted by the testimony, and which
may mislcad the jury.” See Worthington v. Card, 15 Ark., 492.

The third error assigned, (also one of the grounds for the
new trial,) is: “That the verdiet of the jury is contrary to the
first, third and fourth instructions asked by the appellant and
given by the court, as follows: 1. That, before the jury can
convict the prisoner for murder, they must find from the testi-
mony that the supposed killing was willful and malicious, with
malice aforethought. 8. That, although the jury may believe
the killing was not accidental, but from criminal negligence,
they can not find the prisoner gunilty of murder, but only in-
voluntary manslaughter. 4. That, to authorize a conviction
for murder in this case, the jury must belicve from the evi-
dence that the killing was willful, malicious and with malice
aforethought; and, if the jury have a reasonable doubt, they
mnst acquit.” We think this question will nccessarily be dis-
posed of in discussing the next and only remaining question
raised by the motion for a new trial: “That the verdict of
the jury is contrary to the law and the evidence.”

In discussing this question, it will be observed that, at com-
mon law, there was but one degree of the crime of murder;
and under our statute the erime of murder consists of two de-
grecs, namely: Murder in the first degree, and murder in the
second degree.

The counsel for the appellant insists that, under the statute,
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to make a case of murder in the first degree, it must appear to
have been premeditated—that is to say,, the accused must have
meditated upon the act previous to the infliction of the mortal
wound, and that it is in this the distinction between the two
degrees of murder under the statute exists. We think it will
not be disputed that to convict a prisoncr of murder in the
first degrce, on an indictment for murder, the jury must
believe from the evidence, beyond a reasonable doubt, the kill-
ing was willful, deliberate, malicious and premeditated. To
determine, then, whether the verdict of the jury, in the case
under consideration. was contrary to the law and the cvidence,
it will be necessary for us to notice the testimony from which
the jury found their verdict, as brought up here by the bill of
exceptions.

Mrs. Jane Harrold, the mother of the deceased, testified
substantially as follows: That she was at the house where her
son, the deceased, lived, on the first day of August, 1868, in
Union county. That the defendant, George McAdams, came
there and said he was waiting for General, the deceased, to
pay him, prisoner, for bringing his meal. He sat a while and
bid the witness and family farewell, and started as though he
was going to leave, and went to the fence and then came back,
and said he would wait for General, and wished he would
come; that General Moore, her son, came and went into his
house, and came out with his gun, when witness asked him
what he was going to do, and he said: “Mother, ’'m going to
kill some squirrels; they are eating up my corn.” That he,
witness’ son, set the gun down at the door, and went back in
the house to get his squirrel sack, when George, the prisoner,
who was about fifteen steps off, ran and took up the gun and
pointed- it at Harriet, witness’ daughter, when General, the
deceased, said: “Don’t point that gun at her, it is heavily
loaded,” when the defendant turned the gun on General, and
said:  “T will shoot you;” then the witness’ daughter, Har-
riet, said: “Don’t point that gun at my brother, it is heavily
loaded.” George, the defendant, put the gun on his shoulder
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and started towards the gap, and the deceased after him, reach-
ing out his hands as though he would take hold of the gun,

- when the defendant looked over his shoulder backwards, and

seeing the deceased in the aet of taking his gun, the defend-
ant made three or four rapid strides, turning around, taking
the gun from his shoulder, saying: “I will shoot von,” and
presented the gun at him, the deceased, and fired, killing
him instantly. Witness knew of no fuss between the deceased
and the defendant; they were friendly, as far as witness knew.

Neil Rogers, (colored,) being sworn, testified as follows: I
was sent for, to go to the house of aunt Jane, where deceased
lived ; defendant was at the house when T came to aunt Jane’s,
about fifteen steps from the door; the deceased came to the
door with his gun, and when he, the deceased, got on the steps
of the door, he, defendant, carne up to him, deceased, and took
the gun away from him, and pointed it, the gun, at deceased’s
sister, and deceased said to him: “That gun is loaded, don’t
point it at my sister;” when the defendant replied: “Do you
take it up? I will shoot you;” and started from deceased and
cocked the gun, and turned and shet the deceased ; then T walk-
ed away. There had been no grudge between the parties that
I knew of.

The next witness was Dave Robinson, sworn and examined,
on the part of the State, who testified as follows: T live in
the town of Hillsboro, at the tavern; it was on Saturday even-
ing, and the deceased, General Moore, was in town, and we
had knocked off for the evening. The deceased asked me to
go down home with him; I did so. to see my wife. Harriet,
who lived there, about some flour. When we got to the fence,
we met with the defendant, and all three of us engaged in a
friendly talk of about five minutes, then we went into the
vard where the deceased lived. The deceased went into the
house; T sat down by a tree in the vard, near my wife, and en-
gaged in conversation with her; the defendant remained in
the vard, about fifteen steps from the door. In about fifteen
minutes after going into the house, the deceased came to the
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door, with his gun wpon his shoulder ard his shot bag on,
when defendant rushed wp to the door, and met deceased upon
the bottom step, and asked deceased what he was going to do

-with the gun? Deceased responded: “I am going to shoot

some squirrels, or any thing that will do to eat;’ defendant
said: “Let me see this gun.,” and took the gun from deceased’s
shoulder and pointed it at deceased’s sister, and deceased said:
“Don’t point that gun at my sister, for it is heavily loaded.”
Defendant then turned and pointed the gun at the deceased,
saying: “I will shoot vou.” Then the sister of deceased,
my -wife, said to defehdant: “Don’t point that gun at my
brother, it is heavily loaded;” then defendant put the gun
upon his shoulder and started toward the gap, and, deceased
followed defendant, with his hands up, reaching like he was
frying to turn the gun ont of his face, when the defendant,
looking back over his shoulder at the deceased, moved quickly

“two or three steps, turning round, cocking the gum, exclaim-
; tanl ) pee} )

ing: “I will shoot you, T will shoot you,” and fired, killing
the deceased instantly. The shot took effect at the lower end
of the breat bone, in or near the middle of the chest; the
wound was nearly large encugh to run my first in; a part of
his liver came out at the wound, and was pressed back. This
was done in the eounty of Union, and in the State of Arkan-

sas, on the first day of Awugust, 1868. .

William H. Pendieton testified that the defendant was at
his mill on the day of the killing, and he heard the defendant
make no threats or declarations whatever,

This is all the testimony offered on the trial in the court
below. The defendant offered no testimony whatever. From
the testimony, we think there can be but little, if any, doubt
that the killing of the deceased, General Moore, by the priso-
ner, George McAdams, was willful, deliberate, malicious and
premeditated ; because, after the prisoner pointed the gun first
at the deceased’s sister, then at the deceased, he put the gun
npon his shonlder and started to walk off, giving sufficient
time for reflection and deliberation, after making the first at-
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tempt and threat, and before rilaking and executing the last,
which resulted in the instant death of the deceased.

The counsel for the appellant have argued this cause at great
length and with marked ability; but upon the supposition
that the words of the statnte, “or any other kind of willful,
deliberate, malicious, and premeditated killing,” requires, i
order to make the killing murder in the first degree, that the
delibevation and premeditation contemplated by the statute,
should be a predetermined intention to kill, fixed in the mind,
after a mature reflection and deliberation upon the act of kill-
ing. This we ecan not concede to be the import of the lan-
gnage of the statute. It may be stated as true, that to consti-
tute murder in the first degree, under the statute, the evidence
should show such a state of facts as to satisfy the jury, beyond
a reasonable doubt, that there was a clearly formed design to
kill; a elear intent to take life, without provocation. The
witnesses all testify that they knew of no difficulty or dispute
between the prisoner and the deceased; but had there been,
the testimony shows that there was time reasonably sufficient,
after the prisoner pointed the gun at the deceased first, and
threatened to shoot him, and the killing, for reflection, and for
his reason to have assumed its natural power over him, even if
it had been dethroned, temporarily, by heated passion, result-
ing from persorfal difficulty. The testimony does show in this
case, we think, a state of facts sufficient to have warranted the
jury in the belief that the prisoner willfnlly and deliberately
pointed the gun at the deceased with the clear intention of
killing him. There is no circumstance connected with the tes-
timony, nor is it claimed, that the prisoner was not sane, or
that he was in a frame of mind, from any cause for which he
was not immediately responsible, that would prevent him from
deliberating and reflecting.

In the case of the Commonwealth v. Jones, 1 Leigh, (Va.,)
612, the court there, in construing their statute, which is simi-
lar to onrs, as to what constituted murder in the first degree,
said, that “other homicides, which were murder at common law,
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are now murder in the second degree, except when 1t shall be
proved that the homeide was the result of a willful, deliberate
and premeditated killing; and it also follows, of necessity, that
when, by the -proof, the mind is satisfied that the killing was
willful, deliberate and premeditated, such killing must be taken
and held to be murder in the first degree.”

In the case of Whitford v. Commonwealth of Va., 6 Lan-
dolph, 721, the court said: “The inquiry, then, always must be,
is the killing willfnl, deliberate and determined upon before the
act ¥’ If it is, it proves that degree of malice which places
the act in the highest grade of the offense. If a man.willfully
and deliberately points a gun, or a pistol, which he knows to
be loaded with powder and ball, at another’s head or heart,
fires it and kills him, not having reccived any provocation
from him, surely there is as much malignity in his heart,
there is as little excuse for him, and there is evidence of as
willful, deliberate and premeditated a purpose to kill, as if he
had waylaid him.”

In the case of the Commonwealth of Pennsylvania. v. Daugh-
erty, 1 Br., appr. XVIII., the court said: “Whenever it ap-
pears, from the whole evidence, that the crime was, at the mo-
ment, deliberately or intentionally executed, the killing is mur-
der in the first degree.”” In that case the court further said,
that “it is sufficient to constitute the crime, if the circum-
stances of willfulness and deliberation were proven, although
they arose and were generated at the period of the transaction.”
See, also, Penn v. Louis, Add., 283 ; Respublica v. Mulatto Bob,
4 D., 146; People v. Nichols, 34 Cal., 211.

The counsel for the appellant, with equal earnestness and
ability, insist that the indictment does not contain the neces-
sary allegations to warrant the conviction of the prisoner of
murder in the first degree, under the statute. It is insisted
that the indictment should allege that the killing was willful,
deliberate, malicious, and premeditated, in addition to malice
aforethought. We find ‘that the indictment alleges that the
prisoner, ‘“feloniously, willfully, and of his malice aforethought,
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did shoot,” &c.  These allegations we think sufficient to
charge murder in the first degree. The terms malice afore-
thonght, deliberation, and premediitation. are synonymous.
But does the statute, which makes two degrees of the crime
of murder. which at common law constitnted but one, change
the form of procceding in murder, or abolish the crime of mur-
der as it existed at common law? By the 6th section, part 4,
article 1, chapter 51, Gould’s Digest, it is provided that the
crime of murder shall consist of two degrees, namely: Murder
in the first degree, and murder in the second degree. Thus
we see that murder at common law is still murder in this
State; but constituting two degreres. By the same section of
the statute, it ii1s provided, after defining the two de-
grees of murder, “that the jury shall, in all cases of
murder. on couviction of the accused, find by their verdict
whether he be guilty of murder in the first or second degree;
but if the accused confess his guilt, the court shall impanel
a jury and examine testimony, and the degree of crime shall
be found by such jury.” ’

Tt can not, we think, be seriously contended that the provi-
sion of the statute quoted, in the least changes the well recog-
nized common law form of proceeding on indictments for mur-
" der; as is seen, it is made the duty of the jury to ascertain the
degree of the crime from the testimony; aud an indictment for
murder, in form-good at common law, will authorize the jury
in finding the accused guilty in the first degree, if the testimo-
ny is sufficient to warrant such a finding. See Commonwealth
v. Gardner, 11 Gray, (Mass.)) 438; Green v. Commoniealth,
12 Allen, (Mass.,) 155,

In sthe case of White v. Com.; 6 Binn., (Pa.,) 179, the court
held, wnder a similar statufe fo ours, that, “in an indictment
for murder it is not necessary so to describe the offense as to
show whether it be murvder of the first or second degree.”
See Com. v. Flanagan, T W. and S., 418.

In the case of C'om. v. Joyce, el al:, 6 Binn., 183, the court
said:  “Nor is it necessary that an indictment for murder



OF THE STATE OF ARKANRSAS. 417

Term, 1869.]

should charge it to have been committed by a willful, de-
liberate, and premeditated killing, as expressed in the act of
the Assembly.”

The only remaining question is, the objection urged by
counsel for the appellant, that the court below erred in the con-
clusion of its voluntary charge to the jury, that they were
“both the judges of the law and the facts, and must be respon-
sible for their verdict.” This instruction by the court was not
objected to by the defendant in the court below.

Still, under the practice, in criminal cases, if there was any
doubt about the testimony or the verdict being fully warranted
by the evidence, the giving of such an instruction by the court,
without any explanation as to whose exposition of the law
they should consider as the law, the judgment would be re-
versed ; but, as we have before stated, we think the verdict was
fully warranted by the testimony, and that the jury could have
paid but little attention to the careless, loose remark of the
court.

Judgment affirmed.




