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VENDOR'S LIEN—morigage. A vendor of real estate has a lien for the
unpaid purchase money.

A mortgagee of real property, with a power to sell and apply the pro-
ceeds to the payment of his demand against the mortgagor, is an agent or
trustee of the mortgagor. He has no lien as vendor in case of sales made by
him as such agent or trustee.

The mortgagor of real property has the ownership or fee. His wife is en-
titled to dower. k

A mortgagee of real property, even after forfeiture, has no interest in tle
property that is subject«o execution.
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Appeal from Independence Circuit Court.
Hon. Ricuarp H. Powerr, Circunit Judge.
Warkins & Rose, for appellant.

‘The vendor retains a lien for the purchase money, although
the deed recites its receipt. Scott v. Orbison, 21 Ark., 202;
Shall v. Biscoe, 18 id., 142; Haskill v. Sevier, ms. opinions of
last term.

The vendor of an equitable estate in land has a lien to the
same extent as the vendor of the legal title. Bledsoe v. Gaines,
30 Muss., 448 ; Stewart v. Hutton, 3 J. J. M., 178; Ligan «.
Alexander, T id., 412; Galloway v. Hamalton, 1 Dana, 576;
Garson v. Green, 1 J. C. R., 308.

Byrrs & Cox and Garranp & Nasu, for appellee.

We submit the following propositions: Burr’s interést in
and under the mortgage lien was simply a chattel interest,
personal assets that would go to the executor, and nothing
more. Willard's Equity. p. 444; Damarest v. Wynkoop, 3
John. Ch., 185; Coote on Mortgages, 5103 3 Swanston, 638 }
Powell on Mortgages, (4th ed.,) 225, et seq.

The mortgagor is the owner of the land, and the mortgage is
treated as a mere incumbrance. Willard, sup., 433 and note 4.

A power of sale in a mortgage does not, in any respect,
change the nature of the instrument, or the rights of the parties.
Willard, sup., 430; Coote, sup., 33 and 526; and a sale under
this power is but a foreclosure at last. See authorities last cited.

When the debt is paid there is an end of the mortgage, and
no reconvevance is necessary at all. Willard, sup., 433 ; Jack-
son . Davis, 18 J. R., 1. :

Greac, J.

Edwin T. Burr fited his bill of chancery, in the Independence
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county' circuit court, against the administrator, widow and
heirs of Henry Slater, deceased, to enforce a vendor’s lien.

The complainant alleges that, on the 27th day of December,
1850, John A. Carter was the owner of lots 1, 2, 10 and 11, in
block 4, in Batesville, and also of certain other real estate in
the county, and on that day he executed to complainant his
five promissory notes, the first four for $1,000 each, the other
for $694 40/100, payable, respectively, at one, two, three, four
and five years after date, and to bear interest at ten per cent.
per annum from maturity ; and, to secure said amounts and in-
terest, Carter executed to him his deed of mortgage, with power
to sell for cash, at six months after the notes respectively fell
due, but to be V01d if Carter should pay off the several notes
accordlno to their tenor and effect '

The hill alleges that Carter falled to pay the last $2,300 due,
and that, after duly advertising said lots and lands for sale, he,.
in accordance with said deed, and the authority therein given,
on the 22d of September, 1860 sold the lots and lands for a
sum sufficient to pay off the amount then due him; that Sla-
ter, the deceased, became the purchaser of the town lots for
$1,300, and that he paid $1,000 down, and executed his note
for $300; that complainant executed to him a deed, and in
that acknowledged the receipt of the full consideration.

The pleadings -show that the notes, to secure which the
mortgage was given, were all satisfied, and that complainant,
by his attorneys, entered satisfaction of the mortgage. upon
the record, and that Slater entered upon the lots and held pos-
session until his death; that the defendant, Robinson, became
administrator of his estate, and that the assets were not suffi-
cient to pay the debts. The bill was answered by Robinson,
and a demurrer filed by one of the heirs; the cause set for
hearing on the bill, answer, replication, exhibits, evidence to
be taken, and the demurrer of Lyon, an heir; upon the hear-
ing the court dismissed the bill for want of equity, and the
complainant appealed to this court, and assigns for error “that
the court below refused to grant the relief prayed for.”
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It is one of the well settled principles; that an owner of
lands, who sells the same, may rely upon the lands for the secu-
rity of the purchase money and enforce his lien against the
vendee, or any one holding under him, with notice of the non-
payment of the purchase price.

Less solemnity is given rights in personalty. The usual and
ever pressing demands-of a commercial people require that but
few clogs should be allowed to the ready transmission of good
titles 1In choses in action, movable property, and chat-
tel interests in general. Real estate is permanent, and the law
requires written forms to be observed, a registry of titles to
be kept, and gives a vendor a right to sell, and to hold his-lien
upon the realty, withont any acts, deeds or writings, further
than to see that innocent parties do not suffer from an improper
showing that title has passed out of him; and that diligence
can be manifested by a showing npon the register’s books, or
by otherwise advising such as might become innocent pur-
chasers.

The law, then, which has been adapted to the conditions,
wants and necessities of the whole people, makes these marked
distinetions between freehold estates and mere chattels. Tt
has so great reverence for landed property that the owner is
guaranteed in the enjoyment of privileges not allowed to him
who only holds movable effects, which, for the conveniences
of trade, must often change ownership as well as loeation, by
the hasty will of parties, and the handing over of possession,
and leaves the vendor with mo more lien npon the specific
chattel than upoun any other property of the vendee.

1f the law makes these distinctions, it is necessary to exam-
ine carefully the rights of the cowplainaunt, and disecover wheth-
er or not thev bring him within that class entitled to the re-
lief sought in this suit.

The Supreme Counrt of Kentucky, in the case of Ligan r.
Alexander, T B. Mon., 287, wherein real estate had been trans-
ferred without the purchase money being paid, say that “the
vendee is a trustee for the vendor for the mmpaid purchase
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money, and all persons claiming under him, how remote soever
they may be, who have notice of the trust, are likewise
bound;” but one who is a mere agent to make conveyance,
one who lias no equitable interest, one who is not the real and
substantial party from whom the title passes, can have no
lien. See 6 Wendell, 77 ; Hilliard on Mortgages, p. 626 and 627.
The law no more creates or allows a lien upon a mere right in
action, upon a mere chattel interest growing out of real estate,
than upon other personal property ; that is, whether it arises out
of a freehold or landed interest, or otherwise, the law attaches
no liens upon a mere chattel interest.

In the case under consideration, it appears that Carter owned
the lands in fee, and, while he so owned them, he became in-
debted to the complainant, how, or for what consideration, does
not appear; and, to secure the payment of his notes to com-
plainant, he executed his mortgage to him with a power of
sale. The making of such deed, and the power conferred upon
Burr, constituted him agent or trustee of Carter, to sell and
convey for him, and he was none the less the agent of Carter,
and acting for hun because of his right to the purchase money
paid by Slater for the lots; and that, notwithstanding he had
power to execute an 1ndefea51ble title, the ownership or real
titles is in the mortgagor. Warring v. Smyth, 2 Barb. Ch.
Rep., 135; 15 I1l., 503. The vendee, in such mortgage, is the
medium through which the title passes—he is the attorney in
fact of the vendor. 1 Iilltard on Mortgages, chap. 8, sec. 1.

Chancellor Kent, in his Commentaries, vol. 4, sec. 158, says
the “equity doctrine is, that the mortgage is a mere security
for the debt, and only a chattel interest, and, until a decree of
foreclosure, the mortgagor continues the real owner of the fee.
The equity of redemption is considered to be the real and bene-
ficial estate tantamount to the fee at law.” &e. The mort-
gagor, while in possession, is the real owner; his wife is enti-
tled to dower; he is the freeholder, and entitled to all the privi-
leges of such.

This court emmeiated the same prineciple in Hannah v. Car-
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rington, et al., 18 Ark., 100. The right of the mortgagee, even
after forfeiture, is so-slight that it is not the subject of execu-
tion. Trapnall, admr., v. The State Bank, 18 Ark., 52, and
cases there cited. .

From these considerations, and from the cases above referred
to, and the authorities therein cited, we come to the conclusion
that Burr only held the legal title as a trustee, and had no
power to sell, only such as was contained in the mortgage;
that he could only sell for Carter, and for the purpose named in
the deed, and that, when his mortgage was satisfied, he had no
further claim, legal or equitable, on the lots. He had no right
to depart from the temor and effect of the deed, and if he .
attempted to do so, and entered satisfaction of his mortgage,
when in point of fact he had not received the money, it was
his own folly; and if he, of his own choice, (as seems most
likely,) thought fit to credit the deceased for $300, that he
should have required paid down, it was a contract that he
must abide by, and no preference can be given him over other
bona fide creditors of equal grade.

Finding no error in the decree below, the same is in all re-
spects affirmed with costs.




