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BELDING V. STATE OF ARKANSAS. 

RECOGNIZANCE—judicial notice—liability of sureties—arrest by military 
authorities. The courts take judicial notice that in September, 1867, the 
civil State Government of Arkansas was provisional, and that the command-
ers of the United States military forces were clothed with authority to ar-
rest and imprison citizens. 

Imprisonment by order of such military officers had the same force and 
effect as if upon a proper warrant from a civil tribunal. 

The act of God, of the obligee, or of the law, may excuse a surety bound in • 
a recognizance for the appearance of his principal to answer an indictment. 

The recognizance of the surety, and the record of its forfeiture, raise a 
strong presumption of the liability of tbe surety. 

If the surety can maintain by satisfactory proof that his principal was 
duly arrested and imprisondd by the military authorities at the time of the 
forfeiture, he will be excused from liability. 

Appeal from Hot Springs Circuit Court. 

Hon. -LIBERTY BARTLETT, Circuit Judge. 

GARLAND & NASH, for appellant. 

ATTORNEY GENERAL, for appellee. 



316 . 	CASES IN THE SUPREME COURT 

Belding v. State. 	 [June 

GREGG, J. 

It appears of record, that on the 9th day of May, 1867, one 
Kelly Caruthers and the appellant entered into recognizance 
in the sum of $120, before the sheriff of Hot Spring county,. 
conditioned that the said Caruthers .should appear at the fol-
lowing September term of the circuit court of said county, to 
answer an indictment for gaming. He failed to appear ; a for-
feiture was ordered, arrid an interlocutory judgment entered 
against him and the appellant ; a scire facias was issued, and 
at the September term, 1868, the appellant appeared, and, 
for cause why final judgment should not be rendered against 
.him, responded that Caruthers had been arrested by the military 
authorities of this department and imprisOned at Little Rock, 
and afterwards at Vicksburg, and could not then be produced 
in court. The State demurred to the response; the court sus-
tained the demurrer ; the appellant rested ; a discontinuance was .  
taken as to Carruthers, who had not been served with notice, and 
final judgment rendered against Belding, from which he has • 
appealed. 

We might infer that the court sustained the demurrer 
because of defective averments in the response, but tve pass to 
;the main question : Does an arrest and imprisonment for anoth-
er crime constitute a valid defense for the security upon a. for-
feited recognizance ? 

The appellee's counsel insist the record shows no legal im-
prisonment of Caruthers. 

The courts judicially take cognizance of the status of the 
State at the date of the alleged forfeiture; and, in so doing, 
recognize the fact that the civil State Government was then 
provisionel, and that the commanders of the United States 
military forces, by acts of Congress and orders of the Presi-
dent of the United States, were then clothed with power and 
authority to arrest and imprison citizens who willfully violated 
the laws, rules and regulations prescribed by the Federal 
Government for their guide, action and enforcement, and, con- 
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sequently, if Caruthers was imprisoned by the legitimate orders 
of the commander of this district or department, such imprison-
ment had the same force and effect as if he had been confined 
upon a proper warrant from a civil judicial tribunal. 

In the case of the People v. Bartlet, 3 Hill, 570, which was 
a scire facias on a $1,000 forfeited recognizance, which was 
conditioned for the appearance of the principal to apswer an 
indictment for larceny, the security plead that, after the giving 
of the recognizance, his principal had been indicted and con-
victed in another county, and upon that conviction was im-
prisoned; the court held the defense good; it was an act of the 
law which rendered it impossible for the security to produce 
him in court. The act of God, of the obligee, or of the law, 
may excuse. 3 Harrington, 333; Co. Lit., 206; 8 Cowan, 299. 

In Hunt's case, vol. 3, Peterdorf's Abridgment, the defendant 
was bailed upOn a charge of treason. The security appeared 
and moved that the recognizance be estreated, showing loy 
affidavits that the principal had been violently taken by a body 
of French soldiers, and carried to France. The Government 
attorney opposed, and he alleged that the arrest was connived 
at by the principal. The court said "if connived at, it would 
work a forfeiture, and they can come in and controvert in ex-
chequer; therefore a scire facias is awarded against the bail, on 
which it will finally be determined, for it is a good plea, if 
true." 

The recognizance of the appellant, and the record of its for-
feiture, raises a very strong presumption of his liability; but if 
he can maintain by proof, legitimate and satisfactory, to the 
court, that Caruthers was duly arrested and imprisoned, and 
beyond the reach of his power at the time of the forfeiture, it 
will be a sufficient answer to the scire facias; therefore, the 
judgment of the circuit court is reversed, and the case remanded 
for further proceedings. 


