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Murry v. MEREDITH.

By pleading over and proceeding to trial on issues of fact, after demurrer to
the declaration overruled, the defendant waives the ground of demurrer,
where the defect is cured by verdict.

In an action for breach of warranty of the soundness of an animal, a general
allegation of unsoundness is sufficient.

Where the admissions of a party are given in evidence, he is entitled to have
all the declarations made by him at the same time taken together.

The measure of damages, on a breach of warranty of soundness of personal
property, is the difference between the actual value of the article and what
would be the value if it had been sound, together with reasonable expenses
incurred in consequence of the unsoundness.

Appeal from Greene Circuit Court.

Hon. L. L. Macx, Circuit Judge.

Rarcrirre anp EncrisH, for appellant.

The breach that the animal was not sound, as far as he knew,
was to vague and indefinite. It should have alleged some
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particular unsoundness, and the knowledge of the appellant of
the unsoundness. 1 Chitty Plead., 428, et seq. The demurrer
should therefore have been sustained.

The court clearly erred in refusing to perntit the witness to
state all that the appellant stated at the time when his admis-
sions were given in evidence by the appellee; and in its ruling
as to the measure of damages.

Warkixs & Rosg, for appellee.

The true rule as to damages is the actual loss and injury sus-
tained by the party ready and willing to perform. Waldworth
v. Pool, 9 Ark.; Wheat v. Dotson, 12 Ark., 704 ; see, also, on
the measure of damages Sedgwick on Dam., 244.

The testimony attempted to be elicited from the witness, on
cross-examination, was not connected with the matters stated
in his direct examination, and was properly excluded. 1 Greenl.
Ev., § 445; Austin v. State, 14 Ark., 563,

CoxrToxN, J.

* This was an action of asswmpsit by Meredith against Murry
for breach of a contract warranting a mare to be sound.

The substance of the contract, as alleged in the declaration,
is that the plaintiff exchanged with the defendant a horse for
a mare, and that the defendant warranted the mare to be sound,
as far as he knew. The breach assigned is as follows: “Yet
the said defendant, contriving and fraudulently intending to
injure and defraud said plaintiff, not regarding his said promise
and undertaking, but thereby craftily and subtly deceived the
said plaintiff in this, to wit: the said mare, at the time of the
making the said promise and undertaking of said defendant,
as aforesaid, was not sound, as far as he, the said defendant,
knew—whereby, and by means of said unsoundness, the said
mare was of no use or value to the said plaintiff at, &ec.; and
whereby, also, the said plaintiff hath been put to great charges
and expense in and about keeping, feeding and taking care of
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said mare,” &e. A demurrer to the declaration was overruled,
and the case was submitted to a jury on the general issue, who
found for the plaintiff, and judgment was rendered accordingly.
Whereupon, the defendant moved for a new trial and in arrest
of judgment; which motions were overruled, and he appealed.

By pleading over and proceeding to a trial of the issue of
fact, after the demurrer to the declaration was overruled, the
defendant abandoned the ground of the demurrer, and can not
now revive the question then decided, unless the alleged defect
in the declaration is such as was not cured by the verdict.
Martin v. Royster, 8 Ark., 74. It is insisted for the appellant
that the breach of the contract, as stated in the declaration,
was too vague and indefinite—that it should have alleged some
particular unsoundness, and the knowledge of the appellant of
such unsoundness. We do not so understand the law. The
general allegation was sufficient—it is unusual and unnecessary
in such cases to allege the particulars of the unsoundness. In
the case before us, the warranty was a qualified one, and the
allegation that the mare was not sound, as far as the appellant
knew, was equivalent to saying that the animal was not sound,
and that the defendant had knowledge of the unsoundness.
The most favorable view for the appellant that could be taken
of the objection would be that the declaration discloses a cause
of action defectively stated. But if this were so—and we
think it is not—the defect was cured by the verdict. Sevier v.
Holleday, 2 Ark., 571.

At the trial, the plaintiff introduced a witness by whom cer-
tain admissions of the defendant in regard to the exchange of
the animals, were proven, and the defendant proposed, on cross-
examination, to ask the witness to state all that was said by
the defendant on the subject, at that time, which the court re-
fused to permit. This was erroneous. The defendant was
clearly entitled to have all the declarations he made at one and
the same time taken together.

The court refused to instruct the jury, on motion of the de-
fendant, that the measure of damages was the difference be-
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tween the value of the mare if sound and its actual value,
with reasonable expenses, &c.; but instructed them that, if
they should find for the plaintiff, the measure of damages
would be the difference between the value of the horse and the
actual value of the mare at the time of the exchange, with the
expense of keeping and feeding the mare. In this there was
error. The correct rule, as laid down by this court in a case
like this (Tatum v. Mohr, 21 Ark., 349), is, that the measure of
the plaintiff’s damages was the difference between what the
mare would have been worth at the time of the exchange, if it
had been sound, as it was warranted to be, and its actual value
in the unsound condition, together with reasonable expenses
necessarily incurred by the plaintiff in consequence of such un-
soundness. :

The rule as to remarks made in commendation of an article,
is well settled by Mr. Parsoxs, in his work on contracts, vol. 1,
page 462. He says: ‘“‘As mere silence implies no warranty,
neither do remarks which should be construed as simple praise
or commendation; but any distinet assertion or affirmation of
quality made by the owner, during a negotation for the sale of
a chattel, which it may be supposed was intended to cause the
sale, and was operative in causing it, will be regarded either as
implying or as comstituting a warranty. If such affirmation
were made in good faith, it is still a warranty; and if made
with a knowledge of its falsity, it is a warranty, and it is also
a fraud.” The court, then, did not err in refusing the third
instruction moved by the defendant; because, without qualifi-
cation, in accordance with the rule, as above stated, it was well
calculated to mislead the jury.

No objection has *been taken to other instructions which
were given by the court.

For the error indicated the judgment will be reversed, and
the cause remanded for further proceedings.



