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Sarre v. HousTonw.

A verdict in replevin, that the plaintiff is entitled to the property, is not re-
sponsive to issue upon the pleas of non-cepit and property in defendant;
‘and no valid judgment can be rendered upon it:

Where a plaintiff in replevin fails to prove any amount of damages he has
sustained, he is entitled to nominal damages only.

Appeél from Craighead Circust Court.
Hon. Ewixe Y. Mircuers, Special Judge.
" Rarcuirre, and Excrise & Winsaire, for appellant.
CoxproN, J.

This is an action of replevin in cepit, determined in the
Craighead cireuit eourt. ’
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Smith v. Houston. [December

The defendant pleaded, 1st, non-cepit; and 2d, property in
himself; to which pleas issues were made up—all in short on
the record—and submitted to a jury, who returned the follow-
ing verdict: “We, the jury, find that plaintiff is entitled to
special property in the mare and colt, by virtue of his writ of
replevin in former suit, and assess his damages at $85.” Upon
this verdict judgment was rendered for the damages assessed,
with costs, and a writ was awarded by which the property in
controversy was to be delivered to the plaintiff, the same not
having been revlevied at the commencement of the suit. The
defendant moved in arrest of judgment and for a new trial;
which motions were overruled, and he appealed to this court.

The objection that the verdict is not responsive to the issues,
is well taken. If the verdict had been general, it would have
been sufficient, upon the principle decided in Wilson v. Bush-
nell, 1 Ark., 465, that a general verdict is good on two issues,
where the finding necessarily shows that the subject-matter of
both issues was determined by the verdict. But here, the find-
ing is special, and responsive to a part only of the matters in
issue—that is to say, it determines that there was property in
the plaintiff, but is silent as to whether or not it was tortious-
ly taken from him by the defendant; both of these were ma-
terial matters in issue, and both should have been passed upon
by the jury; for the rule of law is, that where the verdict va-
ties from the issue in a substantial matter, or finds only a part
of that which is in issue, no valid judgment can be rendered
upon it. Patterson v. The United States, 2 Whea., 221.

The finding of the jury as to damages, is not warranted by
the testimony. There is no evidence in the record tending to
show what amount of damage the plaintiff sustained by reason
of the detention of the property. In the absence of such evi-
dence, the plaintiff is entitled to nominal damages only.

According to the view we have taken, the court erred in
overruling the motion in arrest, as also the motion for a new
trial. The judgment must, therefore, be reversed, and the caunse
remanded for further proceedings.



