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If an administrator sue in his representative character, his declaration must 
show that he does so, and nothing by intendment can be taken to supply 
the want of such an allegation. 

If the cause of action accrued to the intestate, the administrator should sue 
in his representative capacity; but if the contract was made with the ad-
ministrator—as where a note is made to "A. B., administrator, &c."—he 
may sue either in his fiduciary capacity, or in his individual right, treat-
ing the words "administrator, &c.," as a personal description. 

Where the declaration commences "A. B., administrator, &c., complains," &c., 
and charages the execution of a bond to "the plaintiff," and the breach 
does not negative payment to him as administrator, and no profert of let-
ters is made, the plaintiff will be considered as suing in his individual 
capacity. 

Where the plaintiff sues in his individual capacity, and the summons is to 
answer to him "as administrator," &c., there is such a variance as will 
justify a plea in abatement. 

This court will not interfere with the discretion of the circuit court in per-
mitting an amendment of the declaration, after plea in abatement, so as 
to correspond with the writ. 

In regard to amendments, this court has uniformly encouraged the exercise 
of a discretion tending to the furtherance of justice; but where errors 

- have occurred through the carelessness of the pleader, the discretion should 
be carefully exercised; and if amendments are allowed, they should be 
upon reasonable terms. 

Where an amendment is allowed on the motion of the plaintiff, it is error 
to adjudge the costs of the motion against the defendant. 

Error to.  Columbia Circuit Court. 

Hon. Jonx T. BEARDEN, Circuit Judge.. 

CARLETON and GARLAND & NASH, for phintiffs in error. 

The plea in abatement was well pleaded, and should have 
been sustained. The defendant in error conceded this, in ask-
ing permission to amend. In Anthony v. Beebe, 2 Eng., 447, 
it was held that, after plea, the motion to amend the writ came 



8 	CASES IN THE SUPREME COURT 

Mohr, et al.; v. Sherman, ad. 	 DECEMBER 

too late. Since that case, it has been held that the court might 
permit the writ to be amended, on motion, at any time before 
judgment on the plea ; but all these amendments were to sup-
ply some ommission, mistake or misprison of the clerk. No 
case has gone further. 

Amendments, ei vi termini, mean the alteration of the same 
thing or cause, not the substitution of another. Though stat-
utes of amendments ought to receive a liberal construction, 
amendments "ought to be so allowed as not to operate as a sur-
prise, either in matters of law or fact, and always on notice 
to the party to be affected by them." Mitchell v. Conley, 13 
Ark., 414 ; 18 Ark., 539. Amendments must correspond to the 
nature of the action brought ; must be made in apt time and 
upon terms; 4 Eng., 448; and it was error, therefore, in per-
mitting an amendment changing the character of the plaintiff ; 
and also, in rendering judgment against the defendants for the 
costs of the plaintiff's amendment. 

CLENDENIN, J. 

This is a writ of error to Columbia circuit court. Tbe case 
is this : The plaintiff in the court below filed his declaration 
in debt, on a wrting obligatory, in the name of "John Sher-
man, administrator, with the will annexed of John Franklin, 
deceased," averring the promise to pay and the refusal to pay 
"to the plaintiff." A writ of summons was issued in due form, 
requiring the defendants to answer "John Sherman, as admin-
istrator, with the will annexed of the estate of John Franklin, 
deceased." Upon the return day of the writ, the defendants 
filed, their plea in abatement, because of a variance between 
the writ and declaration; after the filing of the plea in abate-
ment, the plaintiff moved to amend his declaration, which mo-
tion was sustained, and a judgment rendered "that the plain-
tiff recover against said defendants all his costs in and about 
said motion to amend in this behalf expended ;" to which pro-
ceeding and judgment the defendants excepted. The plea in 
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abatement (without issue) .was then submitted to the court and 
overruled, and jndgment for costs against tbe defendants. To 
which defendants excepted, and defendants declining to plea 
over, final judgment was render, ed for the plaintiff, and defend-
ants filed their bill of exceptions and prosecute their writ of 

- error. 
It is now the well settled law of this State that, if a plain-

tiff sue in his representative capacity, his declaration must 
show tbat he does so ; and nothing by intendment can be taken 
to supply the want of such an allegation. Sabin, ad., v. Hamil-
ton, 2 Ark., 4-85. If the contract was made, or the bond or note 
executed, to the intestate, in his lifetime, the action should be 
brought in the representative capacity ; where the suit is 
brought on a contract made with the administrator or execu-
tor, and the bond or note is given payable to A. B., administra-
tor, &c., he may elect to treat it as a debt due in his fiduciary 
capacity. Hemphill v. Hamilton, 11 Ark., 425; or he may 
bring the suit in his individual right, treating the words "ad-
ministrator, &c.," as a personal description. Lassiter v. Obin, 
11 Ark., 450. 

Testing the case before us by the law as thus decided, the 
original declaration filed in this case must be treated and con-
sidered as a suit instituted by the plaintiff in his individual 
character, and that the words "administrator, &c.," are but a 
personal description, and that tbe plaintiff so intended it, and 
the law will so construe it ; because the declaration avers the 
making and delivery of the bond, and the promise to pay to him 
as plaintiff, and the breach 'does not negative the non-payment 
to him as administrator, but to him as plaintiff, nor is profert 
made of letters of administration. 

If this suit was then instituted in the name of the plaintiff 
in his personal right, the writ of summons should have corre-• 
sponded with it, and the defendants should have been so sum-
moned, but the writ commands that the defendants be• sum-
moned to answer John Sherman, as administrator to John 
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Franklin, deceased, "in a plea that they render unto said plain-
tiff-which- they owe and unjustly detain from the plaintiff, to 
the damage of the plaintiff." 

The suit being instituted in the name of the plaintiff, in his 
individual character, the summons to answer him in his repre-
sentative capacity was incorrect, and the plea in abatement 
was well interposed; and we must, therefore, now consider the 
action of the circuit court in the disposition of that plea. 

The plea in abatement being filed, the plaintiff, with the 
leave of the court, amended his declaration, and the declara-
tion as amended, in the commencement, the statement and the 
breach, made the suit then stand as a suit in the representative 
character of the plaintiff. 

Our statute of amendments is very broad and comprehen-
sive, and gives to the circuit courts a very large discretion, and 
with that discretion, when properly and legally exercised, we 
have no disposition to interefere. Where amendments are 
allowed to correct clerical errors or omissions, we would not 
interfere, because the uniform tenor of the decisions of this 
court has been to encourage that discretion which is exercised 
for the furtherance of justice ; but where the orrors have 
occurred through the carelessness of the pleader, we think the 
discretion should be carefully exercised; and where the amend-
ments are allowed for such errors, they should be upon terms 
more favorable to the defendants than were granted in this 
case. And while we are not prepared to say that there was 
error in permitting the plaintiff to amend his declaration so 
as to correspond with the writ, we think the better practice 
would be to dispose of the plea in abatement. 

This court, in the case of Anthony v. Beebe, 7 Ark., 447, dis-
tinctly ruled that the motion to amend must be made in 
apt time, and if not made before the defect is pointed out by a 
plea in abatement for that cause, it cannot be made afterwards 
so as to defeat the plea ; but this decision has, in effect, been 
overruled by the case of MeLarren v. Thurmond, 8 Ark., 314, 
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and Anthony v. Humphries, 11 Ark., 664, and directly, by the 
case of Mitchell v. Conley, 13 Ark., 419 ; and the question as to 
the amendment is left to the sound discretion of the circuit 
court, as it was before the case of Anthony v. Beebe. 

But while we do not find that there was error in permitting 
the amendment, we are satisfied that the judgment for the 
costs of the amendment against the defendants was illegal. 
The judgment should have been against the plaintiff, and he 
should have been taxed with the costs of his own error. For 
this error this case must be reversed, and remanded to the cir-
cuit court, with directions to that court to permit the defend-
ants to plea to the merits, if they desire to do so. 


