
540 	 CASES IN THE SUPREME COURT 

PUNE 

MONTGOMERY ADM'It. vs. ERWIN. 

A valid release given to one of several trespassers, enures to the benefit of his co. 
trespassers as fully as if directly given to them. 

It is error to assume, in the instructions to the jury, the existence of the facts in 

issue. (See 14 Ark., 29; 660; 16 i& 593.) 
Where the infancy of a party is pleaded to avoid his act, and the infancy is denied 

and his affirmance of the act after arriving at mature age is averred, the court s  
in instructing the jury that the act was binding upon the party, should add, 
if the jury find from the evidence that he was of age when the act was 
done, or affirmed it after he became of age. 
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Error to Prairie Circuit Court. 

Hon. LIBERTY BAuairrr, Circuit Judge. 

WATKINS & ROSE and TURNER, for appellant. 
The proofs show that Semantha Edwards, whose negroes had 

been abducted, run off and sold by the appellee, refused to re-
linquish her right to the negroes ; that she was illiterate, but the 
contents of the alleged release were not read or explained to her, 
and she evidently intended only to relieve the appellee from 
criminal liability ; that the compromise (or whatever it be) was 
in fact made and .  executed by Fielding Price who received the 
entire consideration, and that Semantha Edwards was an infant 
at the time of those transactions, and died before she was twenty-
one years old. 

The verdict for defendant in the court below was not only 
without but against evidence, and a new trial should have been 
granted. See authorities cited in brief for appellant in Allen et 
al. vs. Grider at this term. 

As to the rights of the infant Semantha Edwards, or of her 
representative upon this record, see Vaughan vs. Parr, 20 Ark., 
600; and Harrod vs. .Myers, 21 Ark., 592. 

In the second and third instructions given to the jury, for the 
defendant, the court below, in the face of all the evidence and 
the issues, assumed as facts, that Semantha Edwards had executed 
what is called a release, when really it was not her act and deed 
—that it was binding on her, when in truth she received no con-
sideration for it—that she was of age or had ratified the paper 
after attaining her majority, though all the testimony (there was 
none to the contrary) on that point, was that she died before 
coming of age. In all the cases, down to one decided within the 
last few days, wherever such instructions have come under the 
notice of the court, they have met with unqualified condemna-
tion. Ployd vs. Rieke, 14 Ark., 295; State Barak V8. McGuire, 
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ib., 537; Burr vs. Williams, 20 Ark., 172; Armistead vs. Brooke, 
18 Ark., 526. 

The title of plaintiff's intestate, and conversion of the property 
by defendant were not questioned, and there was really no evi-
dence to sustain any one of the seven pleas interposed. 

CLARK, WILLIAMS & MARTIN, for defendant. 
The instrument executed on the compromise with the Stracen-

ers, is not only sufficient to exonerate them—the consideration 
being received, (1 Campbell 249 ; 4 Esp. Rep., 85,) but is a 
technical release under seal and imports a consideration upon its 
face, and when given to one joint trespasser releases all. Has-
ting VS. Dickerson, 7 Mass., 153; Snell vs. Sparrow, 16 ib., 24; 
Upham vs. Smith, 7 ib., 265; 2 Har. ce McHen., 121; 8 J. 1?., 
54; Franklin vs. Hutt, 7 J. J. Marsh., 358. 

A release of one of several joint debtors, or joint and several 
debtors, is a release of all. 14 Pick., 123; 17 Mass., 581. So 
where a sum of money is received from one of several joint 
trespassers, and a receipt given therefor in full of his trespass, 
this operates as a discharge of the other joint trespassers, and the 
action can no longer be maintained against either of them. 
Giatrick 1)8. Hinder, 11 Shep., 18; Snow vs. Chandler, 10 _Y. 
Hamp., 92; 2 Hen. cQ Muni., 358; 18 J. R., 459. 

The evidence given to prove the infancy of plaintiff's intestate, 
when properly sifted and compared with the circumstances stated, 
does not sustain the allegation of infancy. 

Mr. Chief Justice WALKER delivered the opinion of the court. 
The plaintiff, as administrator, brought his action of trover 

against the defendant for two negroes. A verdict and judgment 
were rendered for the defendant. The plaintiff filed his motion 
for a new trial, which was overruled ; exceptions taken, in which 
the evidence and instructions of the court are made part of the 
record. 

The errors complained of, not embraced in the motion for a 



OF THE STATE OF ARKANSAS. 	 543 

TERM, 1867.] 	 Montgomery's ad'r. vs. Erwin. 

new trial, or waived by pleading over, will be considered as 
abandoned. 

The second ground assigned for a new trial is that the court 
erred in refusing to give the fourth instruction asked by the 
plaintiff, and in giving the second and third instructions asked 
fbr by the defendant. The objectionable part of the fourth in.. 
struction was that the compromi4e with Michael Stracener for 
any injury he may have done plaintiff's intestate, was no defence 
for the defendant, Erwin, in this action. Under the issue formed, 
we think the court properly refused to give this instruction. 
The defendant had plead in bar of the action that the plaintiff's 
intestate had compromised with Michael and William Stracener, 
and that for a valuable consideration she had, by deed or bond, 
released all her right of action as to them. There was evidence 
tending to prove that these parties stood in the relation of co-
trespassers with the defendant in taking the negroes under this 
issue and with these facts in evidence, if the defendant had suc-
ceeded in showing a valid release to the Straceners, his co-tres-
passers, such release would have enured to defendant's benefit 
as fully as if given directly to him. 

The second instruction given by the court at the instance of 
the defendant, was "that the release of Michael Stracener was a 
valid release of all parties claiming under him in regard to the 
matter so released." It will readily be perceived that the court, 
in this instruction, declared the existence of the most material 
matter in issue, that is, whether there was, or not, a valid release. 
The defendant had pleaded a release ; the plaintiff replied that 
his intestate was an infant, and was not for that reason bound by 
the release. The defendant rejoined, first, denying that plain-
tiff's intestate was a minor ; and second, that after plaintiff's in-
testate arrived at mature age she had affirmed her deed, so made 
whilst an infant, whereby it became valid and binding upon her. 
This was a matter of fact to be found by the jury, and it was 
error for the court to declare the release a valid release. In 
Floyd vs. Ricks, 14 Ark. 29; State Bank vs. ilreGuire, ed., 550; 



544 	 CASES IN THE SUPREME COURT 

Montgomery's ad'r. vs. Erwin. 	 [JUNE 

and Atkins V8. State, 16 Ark., 593, as well as in several later 
decisions, this court has held it to be error to assume the existence 
of facts which are in issue to be tried, in giving to the jury in-
structions. 

The third instruction, when taken in connection with the 
second was also erroneous. The court had in the second instruc-
tion declared the release valid, and although it was true-that if 
they should find that Stracener, to whom the release was given, 
and the defendant were co-trespassers in taking the negroes and 
running them off, the release of Stracener would enure to the 
benefit of the defendant, the instructions should have gone 
further and instructed the jury that in order to make the defence 
valid, they must also find from the evidence, that the plaintiff's 
intestate was of age when the deed was made, or that after she 
became of age, she affirmed the deed of release made whilst a 
minor. 

Several other questions in regard to the validity of the re-
lease have been argued by counsel, which would more properly 
have arisen upon demurrer to the pleadings, but which, under 
the issue formed, we deem unnecessary to notice. 

Independent of the erroneous instructions given, in view of' 
the whole of the evidence, we are of opinion that the jury not 
only decided in favor of the defendant against the weight of evi-
dence, but without evidence. 

Under the general issue there was no conflict of evidence as 
to the title of the plaintiff to the slaves, nor of the taking and 
conversion by the defendant. Under the first rejoinder the proof 
was upon the plaintiff: under the second, tt was upon the defend-
ant, who upon that issue offered no evidence whatever. But it 
appeared from the evidence of the plaintiff that his intestate was 
a minor when the deed was made, and died before she became 
of age. 

Let the judgment of the circuit court be reversed and the 
cause remanded for further proceedings. 


