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SALLIERS VS. BEVENS. 

It is error to entertain a motion to strike a case from the docket, setting up 
matter of justification in an action of trespass, which can be availed of, if at 
all, only by special plea. 

Appeal from, Madison, Circuit Court. 

Hox. ELIAS B. HARRELL, Circuit Judge. 

GREGG for appellant. 

Mr. Chief Justice WALKER delivered the opinion of the court. 
This is an action of trespass with .  force and arms, brought by 

Salliers against Bevens and others, for forcibly taking the goods 
and chattels of the plaintiff. In the progress of the cause all of 
the defendants, except defendant Bevens, were discharged. Bev- 
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ens interposed a plea in bar of the plaintiff's action, which seems 
not to have been further notieed upon the record, and the case 
was continued. At the next term of the couri after the plea was 
filed, and without making any disposition of it,.Bevens moved 
the court to strike the ease from the files, for the reason, as set 
forth in the motion, that a civil war was, at the timnset forth in 
laintiff 's declaration, pending between the Confederate States 

(of .which Arkansas was one) and the United States ; that defend, 
ant Bevens was an officer in the service of the United States army 
in the prosecution of the war, and then acting under and in obe-
dience to the orders of a superior officer : that plaintiff was an 
enemy to the United States, giving aid to the Confederate States 
in the prosecution of such war, and that he, the defendant, in 
obedience to the orders of his superior officer, took the goods of 
the plaintiff : that defendant claims protection under order num-
ber 3, of General Grant. These are substantially the grounds set 
forth in the defendant's motion„which was verified by affidavit. 
The plaintiff thereupon filed his motion to strike the motion of 
the defendant from the files, because the matters set up in defend-
ant's motion (if available for any purpose) should have been pre-
sented by special plea: The court overruled the motion of the 
plaintiff to strike the, defendant's motion from the files, and there-
upon, without any proof of the facts stated therein, sustained the 
defendant's motion to strike the plaintiff 's case from the files, and 
rendered judgment dismissing the plaintiff's action with costs. 

That the decision of the court, under the state of case presented, 
was clearly erroneous there can be no doubt. The matter set up 
in the defendant's motion, if available as a defence, should have 
been interposed by special plea, that an issue might have been 
taken upon it, to be tried upon evidence before a jury. Even if 
there had been ample proof offered, to sustain the matter set up 
in the motion, it would have been irregular for the court to have 
heard and acted upon it. *it was no ground for dismissing the 
plaintiff's action, even if valid as a defence.in  bar, which is not 
a question now before us for consideration. As a matter in bar, 
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it could have been only pleaded specially, and the issue tried by 
a jury. The court had no right to try the merits of this defence. 

This motion to strike the case from the docket (for we suppose 
that is what the defendant meant by striking from the files) was, 
for the reasons assigned, altogether without precedent and 
unwarrantable, under any rules of practice known to the courts 
of law. The case was properly docketed the matter to be liti-
gated such as the court should hear : the grounds of the motion, 
matter of defence by special plea, which the plaintiff had a right 
to contest before a jury. 

The court therefore erred in entertaining the motion, and most 
grossly erred (as appears from the record) in sustaining the motion 
without evidence. The plaintiff 's motion to strike out the defend-
ant's motion thus improperly presented, should have been sus-
tained. 

Let the judgment be reversed and the cause remanded for fur-
ther proceedings therein according to law. 


