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MelvoR vs. WILLIAMS. 

Where there are two pre-emption claimants of the same tract of swamp land, and 
one of them is allowed a pre-emption right by the land agent and obtains tbe 
legal title, no fraudulent or illegal conduct on his part in obtaining the title can 
prejudice the other unless the right of the latter was prior in time and superior 
in equity ; and so, in deciding upon the rights of part;es in such case, it is the 
province of the court simply to determine whether, on account of fraud in the 
one obtaining the legal title perpetrated against the other, the latter was pre-
vented from obtaining the title, which was equitably due to him, without 
regard to the soundness of the pre-emption claim of the successful party. 

To entitle a party to a pre-emption of public land, his improvement must exist at 
the time of the application, under the law, to make the entry—if an improve. 
meut once made be destroyed, it cannot bc considered as such. 

It would seem to be a perversion of terms to call land improved so as to entitle a 
party to a pre-emption, where the whole nxisting improvement was an acre of 
ground deadened some four years and so grown up with vines aud bushes that 
it would be as much trouble to prepare it for cultivation as if it were entirely 
wild land. 

Appeal fronz Prairie Circuit Court in Chancery. 

Hon. JOHN J. OLENDENIN Circuit Judge. 
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McIvor va. Williams. 	 PEORMBHIC 

HEMPSTEAD for the appellant. 

Wn.mems & MAirrin for appellee. 

Mr. Justice 'FAntcnum delivered the- opinion of the Court. 

McIver was permitted by the state land agent, by virtue of an 
alleged pre-emption right, to purchase the south-east quarter of 
section thirty-one; in township one south, range eight west. To 
divest the legal title thus obtained by. McIvor, Williams filed a 
bill on the chancery side of the Prairie circuit court, on the 
ground that, having an improvement on the land, he was entitled 
to be a preferred purchaser under the pre-emption act of 16th 
January, 1855, upon making proof to the land agent of his right, 
and offering to pay for the land within sixty days from its adver-
tisement of sale by the land agent. The bill also makes charges 
concerning the right under which McIvor claimed, and was 
allowed to purchase the. land ; but it is well conceded in the argil ,  
ment for Williams, that, as McIvor has the legal title, any fraud-
ulent or illegal course taken by him to obtain his title cannot 
have prejudiced Williams, unless the right of the latter was prior 
in time and superior in equity. 

It is not insisted for McIver that his pre-emption right was a 
very meritorious one, although claimed to be better than that of 
Williams, and as good as pre-emptions generally have been, that 
have been allowed as good by the proper authorities: We might 
fully accord with the estimate that counsel on both sides seem to 
entertain for McIvor's pre-emption, if this court were a tribunal 
for deciding, in the first instance, upon the validity of pre-emp-
tions or for sitting as a court of review upon the acts of officers 
to whom this duty is committed ; but our province in this case 
if only to affirm the decree of the circuit court sitting in chan-
cery, if, on account of fraud in McIvor perpetrated against Wil-
liams, the latter was prevented from obtaining the title which 
was equitably due to him ; or, without regard to the conduct of 
Mclvor, or the soundness of his pre-emption claim, reverse the 
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decree and dismiss the bill, because the claim of Williams is not 
founded upon equity. 

The right of Williams is founded upon an improvement made 
by Haines, in 1855, and upon one which Haines bought of Gracie 
about the same time. Gracie's improvement consisted of what 
the witnesses call a shanty, made by fixing posts in the ground, 
with pickets of nine or ten feet in length, and in the vicinity ot 
the shanty from one to three trees were deadened. The shanty 
was thrown down in 1855 or 1856 by a tree falling upon it, and 
this was the end of the Gracie improvement. It need not be 
taken into consideration. 

The improvement of Haines was made by deadening a piece 
of -ground and piling the brush cut from it .around the place 
where it was cut, but not so as to protect it as a rail fence would 
do, and stirring the ground and planting it in peach seeds. Dis-
mukes supposed that the ground deadened and stirred for culti-
vation, was in extent three or four acres.. Smither says that in 
February, 1855, he assisted Haines to deaden and partly enclose 
about a quarter of an acre, and that .after Haines sOld the im-
provement to Williams, some two or three acres were deadened 
for Williams. Mills was one of the witnesses to establish the 
pre-emption right of Williams, ancl, in his affidavit before the 
land agent, he had described the improvement as a deadening of 
several acres, but in his deposition taken in this case, he would 
not swear that the deadening amounted to one acre ; but his 
judgment was that it was more than one acre, that it might be 
more than two acres, that he supposed it was between - one and 
live acres. Britton estimates the improvement made in 1855, to 
have been the deadening of about an acre, and says that when 
he last saw it, in 1857, it was not enlarged. Morris, who, with 
another person, measured the deadening, found it to extend some-
thing over an acre of ground. Brantley estimates the deadening 
to be about an acre, and he and Gray, who assisted in making 
the improvement, depose that no addition had been made to it,. 

up -to October, 1859. Haines, in his deposition, stated that there 
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was cleared a quarter of an acre, and that there were dead-
ened, as he thought, about four acres. 

Haines sold his improvement to Williams in the fall of 1855, 
and also agreed to deaden twenty-five acres upon the quarter-
section, but failed to do so, and for his failure, was obliged to 
account to Williams for the amount agreed upon as the price for 
such deadening. 

. It thus appears that the improvement upon which Williams 
bases his pre-emption right is the deadening of the trees on some-
thing over an acre of ground of the quarter-section of land in 
controversy, that this deadening was made in 1855, and it is fur-
ther shown in proof that when Williams made his claim before 
the land agent, tbe ground once cut upon had so grown over with 
vines and bushes that it was as difficult to prepare it for cultiva-
tion as if no work had ever been done upon it ; although the 

, deadening would cause the production of a better crop on the 
first year's cultivation. 

From the time of his purchase of the improvement from 
Haines, in the fall of 1855, Williams continued to claim it till it 
was offered for sale by the land agent, and his claim seems to 
have been generally known and respected by those who lived in 
the vicinity of the land. 

Such being the claim of Williams, as shown by the testimony, 
two main objections are made against its allowance as an equity 
to prevail over the legal title, that the claim of IIaines was per-
sonal to himself, and could not be transferi ed to Williams, to give 
him any right, and that the alleged improvement of Haines was 
not an improvement upon which a pre-emption right can be sup-
ported. 

If the improvement made by Haines had been such as it was 
stated to be in the bill, or if Williams, through his contract with 
Haines, had made snch improvement as fie wished to have Made, 
no objection to the amount of the improvement could have been 
properly made. The improvement upon which Williams wished 
to obtain his preference to enter the land must be considered as 
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it was in March, 1859, when he would have had its benefit in the 
entry ; and the whole existing improvement was Of an acre of 
ground that had been deadened in 1855, bnt had so grown up 
with vines and bushes that it would be as much trouble to pre-
pare it for cultivation, as if it were entirely wild land. This 
acre of land would yield better the first year for having been 
deadened and been cleared of brush, yet it would seem to be a 
perversion of terms to call the land improved, so as to withdraw 
it from the competition of a public sale, by giving it to a pre-
ferred purchaser, at a minimum price, as a recompense for labor 
or cost thereon bestowed. 

Haines agreed to deaden land for Williams at seventy-five 
cents for the acre. Then, allowing to Williams the full value of 
his alleged improvement, it cannot have teen, originally, worth 
more than one dollar, adjuging the worth by the cost. The Gra-
cie improvement was destroyed by a tree falling upon the hut in 
1855 or 1856, and cannot be considered as any part of the im-
provement of Williams. 

Such an improvement cannot be of the kind within the con-
templation of the legislature, as fit to confer valuable rights upon 
its owner; and we are of opinion that it did not confer any 
strength or validity to the claim Williams extended over the land 
from 1855 to 1859. 

Whether this claim would or not bear a comparison with the 
improvement of McIvor, allowed to be such by the state authori-
ties, whether it was pot as good as many, or most of the improve-
thents upon which pre-emption rights have been based, and have 
been granted, and whether it was considered good by the land 
agent, and would have been respected by an appropriation of the 
land to it for the lowest price, but for the entry of McIvor, are 
not questions for us to decide, and are certaintly not matters to 
influence our opinion. Then, without regard to the merit of 
McIvor's claim, through which he obtained the legal title to the 
land in controversy, it is sufficient for the court to know that he 
had the legal title, and that Williams has not shown any equita-
ble right to interfere therewith. 
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[DECEMBER. 

The decree of the Prairie circuit court sitting in chancery, which 
divested the title of INicIvor, and vested the right and title to the 
land in Williams,js reversed, and the bill of Williams is dismissed 
—the decree to be entered in this court. 


