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COLLINS ET AL. VS. GAUCHE. 

Where the court announces that, on the call of the docket, no case would 
be tried, but all would be continued but Such as were undefended, in 
which judgments by default would be rendered, it is still a regular call-
ing of the docket, with in the 53c/ section of ch. 126, Eng. Dig.—a de-
fendant having made no defense nor employed an attorney has no cause 
to complain of a judgment by default being taken against him—nor has 
he a right to an extension of time for trial or for pleading, because of 
the continuance of causes standing before his on the docket. 

Error to Pulaski Circuit Court. 

hon. JOHN J . CLENDENIN, Circuit Judge. 

GARLAND & RANDOLPH, for plaintiffs. 

BERTRAND for defendant. 

Mr. Justice FAIRCHILD delivered the opinion of the Court. 

Gauche brought an action in the Pulaski Circnit Court against 
Collins & Fenno, as members of the firm of John Collins & 
Co., in which judgment by default was rendered, and to reverse 
this judgment, the defendants sued out a writ of error. The 
grounds upon which the judgment is attacked and supported by 

' the respective parties, are well set forth in the bill of excep-
tions: 

" Be it remembered, that on the 20th day of May, 1861 * * 
" the third Monday of the said term, the court called the docket, 
" as it had previously announced it would do, for the purpose 
" of permitting judgments by default to be taken in cases 
" where no defence had been interposed; and the said defend-
" ants having filed no pleas, and no counsel having been 
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employed, or representing them, the court permitted and 
" entered a judgment By default against them; * * and the 
" day after the said judgment by default had been taken, * * 
" they, the said defendants, appeared in open court by attorney, 
" and asked and moved the court to set aside the said judgment 
" by default, and allow them to file their two pleas." The bill of 
exceptions then copies the pleas tendered, states that the court 
overruled the motion, and then proceeds; "And be it further 
" remembered, that at the time said judgment by default was so 
" taken * * and at the time the court overruled the motion 
" to set aside the same, and refused to permit * * the said 
" defendants to file their said pleas, the docket had not been per-
" emptorily called for the trial or other disposition of many civil 
" cases which stood on the docket r'eady for trial before the said 
"case, and which had been passed by, because they were contest-
" ed or litigated." 

The plaintiffs in error insist that their pleas were offered be-
fore the calling of the cause in its regular order on the docket; 
that they should have been received and treated as defences to 
the action, made in proper time, the judgment by default being 
first set aside as prematurely rendered. 

" Every plea to the merits shall be filed, when the writ has been 
" served thirty days previous to the return day thereof, at or be-
" fore the calling of the cause in its regular order on the docket, 
" unless further time be given by the court for pleading, which 
" shall in no case extend beyond the term." 

" If the defendant shall fail to file his plea, or other pleading 
" within the time prescribed by this act, or the rules of practice 
" of the court, an interlocutory judgment shall be given against 
" him by default." 

" Whenever an interlocutory judgment by default shall be 
" rendered for the plaintiff by default, or upon demurrer, in any 
" suit founded on any instrument of writing, and the demand is 
" ascertained by such instrument, the court shall assess the 
" damages, and final judgment shall be given thereon." Eng. 
Dig. ch. 126, secs. 53, 78, 81. 
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In Hixon vs. Weaver, 4 Eng. 137, this court held that the 

Circuit Court could not, by rule of praCtice, require a defend-

ant to file his pleas by the fourth day of the term, if the case 

was not then called for trial, that the statute gave the privilege of 

withholding a plea till the cause was on its regular call, and 

that no rule of practice could restrict the time so given for 

pleading, although the time might be extended by the court. 

From the statute thus construed, it follows that a defendant, 

served with process thirty days before court, has secured to him 

a longer time to plead, than if the writ had been served less 

than thirty and more than fifteen days before the return day of 

the writ. For in such a case, by the 54th section of the chapter 

quoted from, a defendant must file his plea to the merits by 

the third day of the term, , ot sooner, if the court should not 

last three days. And if a Circuit Court can enlarge the time 

for pleading, the same principle of construction adopted in 

Hixan vs. Weaver, that of implied obedience to the letter of a 

statute regulating the practice of Circuit Courts, would require 

that the statute should be observed when it provides that in no 

case shall a further time given for pleading extend beyond the 

term. But in Browning vs. Roane, 4 Eng. 354, it was decided 

that a continuance at one term by the plaintiff to await the 

progress of a suit in chancery between the same parties to 

restrain the defendant from having the benefit mf a proposed 

plea, was such an implied enlargement of the time of plead-

ing as would excuse the defendant from pleading till the chan-

cery suit should be decided or abandoned, and that a default 

taken at a subsequent term, before the trial of the suit in chan-

cery was irregular. This is an assumption that the time for 

pleading may be extended beyond the trial term, and it cannot 

be inferred that the court, in the case before it, gave greater 

effect to an enlargement of time to plead, that was only con-

strued to be such from an act of the plaintiff, than it would 

have given to an express order of the court for further time to 

+plead. In Carrot vs. Harris, 19 Ark. 239, this court expressly 

said, that the Circuit Court might have allowed the defendant 
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until the negt term to file an amended plea, upon an applica-
tion and showing, From our knowledge of the practice of 
courts in this State, we know that nothing is more common 
than for Circuit Courts, upon application of defendants, and' 
against the objection of plaintiffs, to extend the time for pleading 
to a subsequent term of the court, when justice to defendants 
seems to require it to be done. This is in accordance with re-
marks made in an early opinion of this court, signifying that it 
was a necessary and inherent power pertaining to the courts in 
the administration of justice, that they should be allowed to ex-
ercise their usual discretion for the attainment of justice, though 
the statutory provisions under which they might be acting, 
might not confer, or seem to imply any such authority. 	Wilson 
vs. Phillips, 5 Ark., 184. 	This, with several other decisions of 
this court, recognizing and applying the same principle, was ci-
ted and approved in Gould vs. Tatum, 21 Ark., 329, and on page 
331, are some general observations, to which we refer as bearing 
upon this case. 

The practice that has grown up under our statute and its 
construction in Hixon vs. Weaver, is very embarrassing to Cir-
cuit Courts, in taking away from them the power to discharge 
business with proper deliberation, and with desirable prompt-
ness. For, an obstinate or crafty attorney, by withholding his 
defence till the case is called for trial, may then file numerous 
and complicated and conflicting pleas, and thus ensnare the op-
posite party, or the court into some step, or ruling, that a differ-
ent and reasonable rule of practice would give time to avoid: or 
secure a continuance, thus prostrating or delaying the course of 
justice. 

In two other cases it has been decided that judgments taken 
by default upon the fourth day of the term, for want of a plea, 
but before the regular calling of the docket, were irregular, and 
they were reversed by this court, because a rule of practice 
could not abridge the legal right of refusing to plead till the 
case is called. Cornish vs. Sargent, 18 Ark., 266; Aarqn vs. An- 
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derson, ib., 268. Every lawyer must know that where difficult 

pleas are filed on the call of a case, it is not a call for trial; for 

it may take much thought and study to determine with intelli-

gence what response to make, or if a mode of reply may be soon 

adopted, its preparation may take more time than courts can 

give. 

We have thus commented on the statute and cases cited, not 

to overrule the construction given to the statute, or to construe 

the statute itself away; but in showing the result of the law as 

written and expounded, and its consistency with other statutory 

requirements, that have been held to be directory only, sufficient 

reasons are adduced not to extend restrictions upon Circuit Courts 

in the disposition, of causes upon their docket, further than we are 

required to do. 

In the case under consideration, the court called the docket 

late in the term: sufficient time had elapsed for every defendant 

to have prepared his defence, at least to have employed a lawyer 

so as to inform the court that a case was a contested case, and 

though it had been announced that, on the call that would be 

made, no causes would be tried, and all would be continued but 

such as were undefended, in which judgments by default would 

be rendered, this was still a .  regular calling of the docket within 

the 53d section of the statute above quoted. 

If, for any reason, the court thinks best to continue a case, or 

a class of cases, that does not give a defendant in another case 

the right to have his trial, or his time of pleading deferred, be-

cause the call of his case may be made sooner than it would oth-

erwise have been made. 

The Circuit Court of Pulaski county had the right to continue 

some, many or all of the cases upon the docket, but this one 

against John Collins & Co., as against any obj ection they could 

make. Otherwise the call of a case would not be when the 

court should have the parties called, but when all other cases pre-

ceding it on the docket had not only been called, but had been 

tried, and had taken as much time in the trial as the defendant 

in the given case had supposed, or had hoped. 
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The judgment of the Circuit Court in this ease, and in Col-
lins vs. Frost, depending upon the same facts, must be affirmed. 


