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Ebppins vs. Buck.

Equity will sustain a gift of property by the husband to the wife, though
no trustee has been interposed to hold it for her use.

Where a suit is brought by the wife for her separate property, the hus-
band should be made a party defendant. (21 Ark. 268.)

Where there are merits in a bill, it should not be dismissed absolutely for
want of proper parties.

Appeal from Prasrie Circuit Court, in Chancery,
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Mar7IN, for the appellant.

A voluntary conveyance, entirely free from fraud, will be
sustained against a subsequent purchaser with notice. Fond.
Eq. 213, note g.; Cowp. 434; Ib. 708; 1 John. Ch. Rep. 270; 4
Com. 608.

A conveyance'directl‘y from the husband to the wife will be
supported in equity. Dyer vs. Dean, 15 Ark. 534; 7 John. Ch.
Rep. 62; 2 Swanst. 118; 21 Eng. Law & Eq. Rep. 550.

Wirriams, for appellee.

A contract cannot be made between husband and wife without
the intervention of a trustee—the husband cannot convey directly
to the wife. 1 Greenl. Rep. 394; 8 Ib. 68; 2 Kent’s Com. 120,
162.

The deed is purely voluntary, made when the husband was in-
debted to the appellee. See Livingston vs. Livingston, 2 J. C. R.
539; Shepard vs. Shepard, 7 Ib. 57; 8 Paige, 410, showing that
the court will enforce such conveyances only when a good consid-
eration passes.

Mzr. Justice CompTon delivered the opinion of the court,

The bill charges that, by deed, bearing date, the 12th, day of
August, 1856, which was duly acknowlédg_ed and recorded, Joseph
A. Eddins, in consideration of natural love and affection, conveyed
to his wife, Caroline C. Eddins, a negro slave, named Mary; and
that afterwards, one Silas Buck purchased the slave from the
husband and took her in possession, with full notice of the pre-
vious conveyance to the wife.

The object of the bill—which was brought by Mrs. Eddins,
in the name of her next friend, Thomas B. Hooker, against
Silas Buck-—was to recover the slave and her increase, an
infant, born after she was taken from the possession of Mrs.
Eddins. On demurrer, the bill was dismissed for want of
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equity, and the .case is brought here on appeal from the decision
of the court below.

The causes of demurrer assigned are, 1st: ““The bill sets up
a deed of conveyance direct from the husband to the wife, and
is void in law;” 2d. ““The husband of the complainant is not
a party to the bill.”

Although a direct gift of property by the husband to the
wife, is void at law, yet if the husband is in a situation to make
tfle gift,.and the transaction is bona fide, and not intended as
a cover for fraud, equity will sustain it though no trustee has
been interposed to hold for the use of the wife. Wallingford
vs. Allen, 10 Peters, 583; Lucas vs. Lucas, 1 Atk. 270; Walter
vs. Hodge, 2 Swanst. 97, 109.

The husband, however, should have been made a party.
Where the suit is brought by the wife for her separate property
the husband should be made a party defendant. Story’s Eq.
DL, sec. 68; Kirkpatrick vs. Buford et al., 21 Ark. 268.

There being merits in the bill, and it being defective for
want of proper parties merely, the court should have dismissed
it without prejudice, and not absolutely. The decree is there-
fore reversed, and the cause remanded with leave to make the
husband a party.



