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MERRILL & BROTHER VS. MANEES. 

An affidavit for an appeal from a Justice of the Peace to the Circuit Court 
is a pre-requisite to the granting of the appeal: whin is not waived by 
submitting to a trial upon the merits. 

The recognizance prescribed by the statute, should be taken and approved 
by the justice before granting an appeal: or the recognizance should be 
perfected in the Circuit Court. 

Where the transcript of the record does not show the affidavit and recogni-
, ,zance, prescribed by the statute on appeals from a Justice of the Peace 

to the Circuit Court, this Court will, on error or appeal, reverse the judg-
ment and remand the cause, that the appeal from the justice may be 
perfected or the case be dismissed. 
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Merrill & Brother vs. Manees. 	 [JANUARY 

Appeal from tlbe Circuit Court of Drew County. 

Hon. TILEODORIC F. SORRELLS, Circuit Judge. 

HARRISON, for the appellant. 

The plaintiffs below not having made the affidavit or entered 
into the recognizance required by the statute, the Circuit Court 
had no jurisdiction in the case. Secs. 176, 182, 183, ch. 95 
Dig., 2 Ark. Rep. 85 ; 4 lb. 65 ; 5 lb. 496; 2 Eng. 182 ; 6 lb. 
302 ; 6 Eng. 064. 

Mr. Chief Justice English delivered the opinion of the Court. 

On the 4th of December, 1856, it appears from the record in 
this case, Merrill & Brother sued Manees before a justice of 
the peace of Drew county, upon an open account. On the 
18th of the same month, there was a trial before the justice 
and a judgment in favor of the defendant. On the same day, 
it appears from a docket entry of the justice, "the plaintiffs 
prayed an appeal, which was granted." 

A record entry of the Drew Circuit Court, made in Novem-
ber, 1857, shows that the parties appeared, by their respective 
attorneys, and the cause was submitted to the Court sitting as 
a jury, and finding and judgment for the plaintiffs. 

Manees appealed to this Court, and insists that the Circuit 
Court acquired no jurisdiction of the cause for want of an 
appeal affidavit and recognizance. 

It does not appear from the docket entries of the . justice, or 
from the papers sent up to the Circuit Court by him, that Mer-
rill & Brother, who appealed from his judgment, made or filed 
any appeal affidavit whatever. 

Nor does it appear from the transcript of the justice that 
they, or any person for them, entered into an appeal recogni-
zanco. The appeal was prayed and granted on .  the 18th of 
December, 1856. Among the papers filed in the Circuit Court, 
by the justice; with the transcript of his docket entries, is an 
appeal recognizance, executed by W. F. Slemons, without 
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security, bearing date 16th day of February, 1857, nearly two 
months after the appeal was granted; upon which there is no 
evidence that it was taken or approved by the justice. 

An affidaVit was a pre-requisite to the granting of the appeal 
by tbe justice. Dig., chap. 95, secs. 176 ;  182, 183. There is no 
showing that ii was waived by the party agAin;t whom the 
appeal was taken, either before the justice or in the Circuit 
Court. See Wilsop, vs. Dean, 5 Eng. 308. We know of no 
authority for bolding that the party impliedly waived the 
necessity of an affidavit by submitting to a trial upon the merits 
in the Circuit Court. 

The recognizance should have been taken and approved by 
the. justice before granting the appeal, and within thirty days 
from the time of rendering the judgment, Dig., chap. 95, sec. 
176; or the appellants should have perfected the recognizance in 
the Circuit Court. Th., secs. 183, 187. 

It was not regular. for the Circuit Court to take jurisdiction 
of, and proceed to try the cause Without an appeal affidavit 
and recognizance. Poindexter vs. Russell, 6 Eng. 665. Here 
the objection does not come from the party appealing, whose 
duty it was to make the affidavit, and give the recognizance. 
but from the opposite party. See Jester vs. Hopper, 13 Ark-. 
46, modifying Poindexter vs. Russell, ubi sup., and Wolford et 
al. vs. Harrington; 2 Ark. 85. 

The judgment is reversed, and the cause remanded with 
instructions to the Court below to require the justice to amend 
his transcript, if Merrill & Brother shall desire it, so as to show 
that an appeal affidavit was made, if it can be done consistently 
with truth; and that they be permitted to perfect their appeal 
recognizance, and that the cause be tried de novo; but upon 
failure of Merrill & Brother so to perfect their appeal, that the 
cause be dismissed for want of jurisdiction. 

Absent, Mr. Justice HANLY. 


