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LAWSON ET AL. v8. JORDAN ET AL,

Where several executions against the same judgment debtor, come to thae
hands of the sheriff, and he sells the same property under them all, he
may file a bill in chancery calling upon the judgment creditors to inter-
plead and settle their respective priorities.

The lien of a judgment commences on the day it is rendered, and continues
for three years only, unless the judgment is kept alive by scire facias—.
neither an execution nor a levy will have the effect of extending the
judgment lien, (Trapnall vs. Richardson, 13 Ark. Rep. 544.)

In appropriating the proceeds of real estate sold under various executions,
the money must be applied to those executions under which the property
was sold, according to the priority of the judgment lien, regardless of all
prior judgments or incumbrances not levied or proceeded upon.

The case of Biscoe vs. Sandefur, (14 Ark. 568,) as to the effect of a for-
feited delivery bond upon the judgment, under the original delivery bond
statute; and the case of Shall as ad. et al. vs. Biscoe et al. (18 Ark. 156,)
that the order to return an execution without sale does not affect the
judgment lien, approved.

Judgment liens are enforced by courts of equity in the same manner as
at law, and when the land, upon which the liens were, is sold under
several executions, the money will be distributed according to the priority
of the judgment lien.
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Where land is sold under a fi. fa. clause in a writ of venditioni exponas,
it is an irregularity of which the judgment debtor alone, by a direct
proceeding to set aside the sale, can take advantage, (Whiting & Slark

. vs. Beebe, 7 Eng. 421.)

Appeal from Pulaski Circuit Court in Chancery.
Hon. Wirriam H. FEiLp, Circuit Judge.

Before Hon. C. C. Scort, and Hon, T. B. HaNLY, Judges, and
Hon. F. W. ComeroN, Special Judge—Mr, Ch, Justice EneLisa
not sitting.

PixE, for Trustees, etc., appellants, ,

That it was competent and proper for the sheriff to file a bill
of interpleader, see King vs. Green, 10 Missouri, 195. There
are too many equitable questions in this case, not to make it
proper to resort to this forum. If one of the claims is purely
equitable, it is indispensable to come into equity. 2 Story’s Eq.
sec. 808; Shaw vs. Caster, 8 Paige 346; Nash vs. Smith, 6 Conn.
421.

It is very clear that the judgments on which there was no exe-
cution to the sale term, can claim no share of the proceeds.
Robinson vs. Green, 6 How. Miss. Rep., 223; Hand vs. Grant, 10
Sm. and Marsh, 514.

By returning the writs of fi. fa., the lien of the judgments is
postponed, and the party is thrown upon the levy subsequently
made, so that the mortgage takes precedence.

The property being sold under liens prior to the mortgage,
the mortgagees are entitled to intervene in the distribution, con-
fine the prior general liens to the unmortgaged property, and
claim the surplus of proceeds of sale of the mortgaged lands
after payment of such prior liens: Whiting & Slark vs. Beebe, 7
Eng. 421; Jones vs. Thomas, 4 Iredell, 12; Reed vs. Reed, 1
Watts & Serg. 235; Fitzsimmons’ Appeal,-4 Barr 248; Terhoven
vs. Kerns, 2 Barr 96; Holliday vs. Franklin Bank, 16 Ohio, 533.
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CurRAN & GALLAGHER, for appellees,

That the money must be applied to the payment of the exe-
cutions in the hands of the sheriff at the time of the sale, and
that no part thereof can be applied to the judgments upon which
there were no executions issued at that time—secs. 6, 7, ch. 93,
Dig.

The court should apply the money according to the judgment
liens, not regarding the levies—the priority of the judgment liens
and not the levies should govern: our statute making the judg-
ment itself a lien upon lands. 14 Wend. 260; 5 Ohio 173.

Delay in issuing execution does not affect or postpone the lien
of a judgment. Rankin ef al. vs. Scott, 6 Cond. Rep. 504; nor
is a levy upon land an extinguishment of the judgment lien.
2 Doug. (Mich.) Rep. 150; ¢ Wend. 260; 5 Ohio 173,

If any of the executions are irregular, it could only have been
taken advantage of by the judgment debtor, and before sale. 16
J. B. 537; 1 Cowen 736.

S. H. HempsTEAD, for appellee,

The judgments must be satisfied according to priority of lien:
and when the three years had expired before the sale, those judg-
ments are postponed to those on which the lien subsisted, Digest
p. 623, sec. 6; 2 Eng. Rep. 320; Andrews vs. Doe, 6 How. Miss.
Rep. 554; Bankin vs. Scott, 12 Wheaton 177. No exccution or
levy can extend the lien of a judgment beyond three years. Trap-
nall vs. Waterman, 13 Ark. 543.

Although a judgment lien is a legal right, yet it will be recog-
nized, protected and enforced in equity in the same manner as
at law. 1 Storey’s Eq., sec. 553; 10 J. R. 519, 522; 2 Barb. Ch.
Rep. 195. Consequently where a fund is raised from the sale
of real estate to be distributed among several creditors the same
liens exist on the money as existed on the land before sale. 1
Paige 182, 558 ; 6 Barb. 478.

The judgments, on which executions had not been issued and
placed in the hands of the sheriff, cannot come in even if in
other respects unobjectionable,
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No question can be made in this case as to the lands sold un-
der the fi. fa. clause in the wem. ex.; because a levy and sale,
in such a case, is only voidable, not void; and could only be taken
advantage of by the debtor himself in a direct proceeding for
the purpose. Whiting & Slark vs. Beebe, ¥ Eng. 421; 16 John.
R. 537; 1 Cowen R. 736; Graham’s Practice 363.

A forfeited delivery bond under the old law, on which no judg-
ment was taken, was no extinguishment of the judgment, nor did
it impair the lien. ¥ Eng. 421; Trustees, etc. vs. Sandefur ad.
15 Ark.

Mr. Justice HANLY delivered the opinion of the Court.

James Lawson, jun’r, late sheriff of Pulaski county, sold the
real estate of Thomas Thorn, on the 21st of April, 1845, under
various executions in his hands, issued on judgments against
Thorn, rendered at different times between 1840 and 1844.
The proceeds of the sale amounted to $8,190, and of which sum
$1184, under a decree, in favor of Robert Brownlee, against all
Thorn’s creditors on foreclosure of a mortgage, dated 16th Feb-
ruary, 1842, on a portion of the lands sold, were paid over to
Brownlee, and taken out of the fund, and no appeal having
been taken from that decree, that payment must be.regarded as
rightfully made; and hence, the amount left in the sheriff’s hands
for distribution, was diminished to the sum of $7,006, and which
is the amount really in controversy in the proceeding now before
us. '

There were 33 judgments against Thorn, rendered at various
periods: on some of which the lien had expired; otbers had
been satisfied, and on others there was no process to the sale
term at all, and on one no process in time to advertise and sell.
The Trustees of the Real Estate Bank also held a mortgage on
a portion of the lands sold, executed 1st July, 1843, and upon
most of these judgments, and on this mortgage a distribution
was claimed.  The sheriff, to protect himself, applied to the
Pulagki Circuit Court for direction, and advice, and the Court
distributed the fund, substantially, as in the present case, but
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which not being satisfactory to some of the parties, an appeal
was taken to this court; where it was held that the Circuit
Court had no jurisdiction to make distribution, OrpEaM J. dis-
senting; the cause was dismissed, and the sheriff and claimants
left where they were before, See Trapnall vs. Jordan, 2 Eng.
431,  Lawson then filed a regular bill of interpleader, asking
for protection, calling on the creditors of Thorn to interplead
with each other, and have their respective priorities and rights de-
termined, and that he might be protected from a multitude of
threatened suits.  Several of the parties answered and inter-
pleaded with each other, and on final hearing the Court decreed
that the said sum of $7,006 should be distributed, paid and ap-
propriated by the sheriff on the following judgments, in the order
in which they are here named, first paying the costs of this pro-
ceeding, to wit:

1. Jared C. Martin as adm’r of James Danley, rendered Sept.
8, 1841; sci. fa. April 25, 1844, and revived 30th May, 1844;
amount due thereon, 21st April, 1845, $861 57.

2. Bonaparte J. McHenry, rendered 3d November, 1841; sci.
fa. September 13th, 1844, and revived 14th May, 1846, amount
due R1st April, 1845, $1410 35.

3. Jared C. Martin as ad. of James Danley, rendered 13th
May, 1842; sci. fa. 25th April, 1844, and revived 30th May,
1844, amount due thereon 21st April, 1845, $1,242.12.

4. Ashley & Watkins use of Trapnall & Cocke, rendered 1st
July, 1843, amount due 21st April, 1845 $211 79,

5. Trapnall & Cocke, rendered 26th November, 1842, amount
due thereon 21st April, 1845, $788 21.

6. Drennen and Rector as administrators of Wharton Rector,
rendered 24th November, 1842, amount due thereon 21st April,
1845, $2,148.35.

7. Trapnall & Cocke, rendered June 22d, 1843, amount due
thereon R1st April, 1845, $1,230.15—as far as the fund would go
on this judgment. :

These were all judgments rendered against Thorn in the
Pulaski Circuit Court, and on each of which there was effective
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process to the sale term, and which came to hand in time to ad-
vertise and sell. : ‘

In point of fact, the property of Thorn was advertised and sold
under all the executions in the sheriff’s hands, and not under any
particular one, and the fund produced from the sale was decreed
to be distributed in the order, and upon the judgments as above
stated, the Court, as it is presmmed, acting on the general prin-
ciple that the priority of subsisting liens by judgment should
prevail, and liens by execution be disregarded as creating no
lien in opposition or paramount to the judgment.

From the decree rendered as above, Lawson, himself, the Trus-
tees of the Real Estate Bank, and various other parties, appealed
to this Court.

The facts stated in the answers were admitted to be correct,
and there were also sundry elaborate abstracts filed in the
cause, which were likewise admitted and received as correct,
showing the dates, amounts and condition of all the judgments
at the time, the nature of the executions issued thereon, and
when issued, and on what property levied, and also showing on
what particular property each execution was levied; delivery bonds
taken, and judgments on delivery bonds, and other information
as to the judgments and executions. ’

The case is extremely complicated, and to go through with
these abstracts, would swell this opinion into a volume, to no
useful purpose; nor is there any occasion to make a more partic-
ular statement of the facts of the case than as we have above made,
to the proper understanding of it, or its decision,

Having said this much by way of explanation, we will at once
proceed to the solution and determination of the several questions
of law arising upon the record before us.

1. We have no doubt of the jurisdiction of the Court in this
case, if for no other reason than that it would prevent a multi-
plicity of suits. In King vs. Green, 10 Mo. Eep. 195, it was
held that it is competent for a sheriff to file a bill of inter-
pleader. See, also, Williamson vs. Johnson, 7 Halst. 86; Sebbins
vs. Walker, 2 Green Rep. 99; Martin vs. Lofland, 10 Smedes &
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Mar. 317; Burnet vs. Bass, 10 Ala. Rep. 951; Turner vs. Low-
rence, 11 Ala. Rep. 426; Myers’ Appeal, 2 Barr 463; McDowell
vs, Jefferson, 3 Har. 25; Reigart’s Appeal, T Watts & Serg. 267;
Mathews vs. Warner, 6 Halst. 295,

2. Most of the difficulty arising in this cause, proceeded from
an unfounded idea, entertained by some of the parties at the
time, that there was a lien on land in virtue of a levy by exe-
cution, and this Court seems, at one time, to have fallen into
the same error in the case of The T'rusiees of the E. E. Bank
vs. Waison, 13 Ark. Rep. 7Y4; but which was speedily and
properly overruled in Trapnall vs. Richardson, 13 Ark. Rep. 544.
It has now become settled law that the lien arises from the judg-
ment, and that it cannot be extended a single day beyond the
statufory period by means of an execution or levy, and can only
be continued by scire facias, as provided by law.

The lien of a judgment commences on the day it is rendered,
and continues for three years only, unless it is kept alive by
scire facias. And so true is it that the execution or levy does
not prolong or affect the judgment lien, that if the execution
is sued out and comes to hand before the lien expires, but the
sale does not take place until afterwards, the title under the
sale relates to the day when the execution came to hand, and
not to the date of the judgment. See Little ws. Harvey, 9
Wend. 157; Graff vs. Kip, 1 Edw. 620; Tufts vs. Tufts, 18
Wend. 622; Dickinson vs. Gilliland, 1 Cow. 481; Mower vs. Kip,
6 Paige 90; Roe vs. Swart, 5 Cow. 294; Mower vs. Kip, 8 Edw.
167; Penn, Iron Co., ex parte, 7 Cow. 540. And in such case a
junior judgment with the lien would have priority over one with-
out but of older date.

The Court, in making this distinction, rightly adopted the
rule of priority of lien by judgment; and in so doing, adhered to
the law, as it has always existed in this State, whatever opinions
may have been entertained to the contrary.

3. It is clear that, in the appropriation of the proceeds of the
real estate, sold under various executions, the money must be
applied to those executions under which the property was sold,
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and according to the priority of the judgment lien. It was so
expressly decided in Robertson vs. Green, 6 How. (Mis.) Rep. 228,
and also in Hand vs. Grant, 10 Smedes & Marsh. 514, 518, in
which last case it was said that a junior judgment levied is
entitled to be satisfied out of the proceeds of a sale over a
prior judgment not levied. And this accords with out statute
on the subject, which provides “that a sale of land wunder a
junior judgment, shall pass the title of the defendant, subject
to the lien of all prior judgments and decrees then in force;”
and further, that “the money arising from such sale shall be
applied to the payment of the judgment under which it may
have been made”  See Digest, 623, also Andrews vs. Doe, 6
How. (Mis.) Rep. 554¢. And the same rule would apply to prior
incumbrances, such as mortgages, efc., because a party purchas-
ing is presumed to do so, in view of all previous subsisting
liens and incumbrances of record, or known to him; and the
price given by the purchaser will be presumed to be graduated so
as to enable him, without loss, to make such prior liens good, if
required to do so, by executions, or other proper proceedings. In
other words, he takes the estate cum onere.

4. Tt is insisted by some of the appellants, that, as to those
judgments under which delivery bonds had been taken and for-
feited, and no further proceedings had on the bonds, the judg-
ments must be postponed.  But that position is clearly unten-
able under the law as it then stood. A levy on the personal
property of a defendant to an amount equal to the debt, and
such property coming to his possession again, as by giving a de-
livery bond (which then did not, upon forfeiture, as is now
the law, operate as a judgment, and thercfore as an extinguish-
ment of the original judgment) was no satisfaction, nor did it
affect or impair the lien of the judgments, or prevent another levy
upon a new execution. This whole doctrine was elaborately con-
sidered and discussed in Biscoe vs. Sandefur, 14 Ark. 568, decided
by this Court. The question was then fully settled, and has since
been followed in a variety of cases.

There was no error committed by the Court in this ecase,
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in holding judgments thus circumstanced unaffected by the
delivery bonds, and as still maintaining their liens.  There
would be a difference now, in consequence of the change in the
law; because now a forfeited delivery bond has the force and
effect of a judgment, and necessarily extinguishes the previous
judgment; but such was not the case as to the delivery bonds in
question,

5. Tt is next insisted that some of the judgments which the
Court ordered to be paid, had lost their lien, and been postponed
by the return of process thereon by order of the plaintiffs. But,
neither, is this position maintainable; because it is well settled
that the statute continues the lien of the judgment creditor for
three years, unless displaced by some act of the party. Delay
to sue out process, or levying process and an order for its re-
turn without sale, have never been considered as discharging or
affecting the judgment lien. Such acts do not amount to an
abandonment of the lien, or a release of the property. See Rankin
vs, Scott, 12 Wheat. 177; Watkins vs. Wassell, 15 Ark. 90; Trap-
nall vs. Richardson, 13 Ark. 551. And it was so expressly held
by this Court in the more recent case of Shall ad. et al. vs. Biscoe
et al. 18 Ark. 156,

The Court committed no error in regarding judgment liens as
still subsisting, although process and writs of wvend. ex. had
been oredered to be returned by the plaintiffs, or their attorneys,
without further action. And such judgments were properly
taken and considered in the distribution of the fund in ques-
tion,

6., As to the mortgage, it is wholly unnecessary to discuss or
consider any question arising on it; because the fund being first

' applied to judgments having priority in any event, such fund be-
comes exhausted without reaching the mortgage. Any discussion
therefore on that point would be purely speculative and fruit-
less. And the same may be said of judgments that cannot be
reached by reason of the fund falling short.

7. Although a judgment lien is a legal right, yet it will be
recognized protected and enforced by courts of equity in the

19 Ark—20
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same manner as at law, in accordance with the maxim: equitas
sequitur legem. And courts of equity, in the administration of
asscts, follow the rules of law in regard to legal assets, and en-
force antecedent liens, claims and charges existing upon property,
according to priority. See 1 Story’s Eq., sec. 553. Hence, as
this fund was raised for distribution among several creditors,
from the sale of the real estate of Thorn, the same liens exist
on the money, that existed against the land before the sale, and
such liens are to be discharged out of the fund according to prior-
ity. In other words, the liens are transferred from the land to
the money. See De La Vergue vs. Evertson, 1 Paige 182 ; Purdy
vs. Doyle, Ib. 558 ; Awerile vs. Soucks, 6 Barb. 418; Codwise vs.
Gelston, 10 J. R. 519, 522; 2 Fond. Eq., 403, Buchan vs. Sum-
ner, 2 Barb. Ch. R. 195.

If the fund were sufficiently large to require an adjudgment
of the liens of all the thirty three judgments remaining unsat-
isfied under the decree of the Court below, it is conceived it
could not be attended with difficulty, Judgments which were
a lien, and on which was effective process in the hands of the

officer, would have to be paid,' or satisfled in full, first, accord- - .

ing to priority of lien. Judgments on which the lien had ceased,
would rank, in relation to each other, according to priority of
~ date; and would be postponed to judgments constituting a lien,
and become, as to them, as if subsequently rendered. See Penn.
Iron Co., ex parte, 7 Cow. 540; Allen on Sheriffs, 195; Pettit vs.
Shepherd, 5 Paige 493 ; Settle vs. Harvey, 9 Wend. 157 ; Graft vs.
Kip.,, 1 Edw. Ch. Rep. 619; Tufts vs. Tufts, 18 Wend. 621; -
Scott vs. Howard, 3 Barb. 319, .
8. It appears that, under some of the executions, lands were
eold under a fi. fa. clause in the ven, ex.; but that was only an
irregularity in the process, which could be taken advantage of
alone by the judgment debtor himself, on a direct proceeding
for the purpose, and consequently could not be made a question
cf among his creditors on a distribution, or on a collateral pro-
ceeding. The process was not void. See Whiting & Slark
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vs. Beebe, 7 Eng. 421 ; Jackson vs. Robins, 16 J. R, 576; Jackson
vs. Bartlett, 8 J. R. 361; Woodcock vs. Benneit, 1 Cow. 737.

The only error the Court did commit was in giving judg-
ments, Nos. 4 and 5, priority over No. 6, as above shown;
because the last judgment, No. 6, was rendered before them:
nor had it lost its lien, or right to prior satisfaction in full.
But this error is productive of no injury to the representatives
of the Drennen and Rector judgment, No. 6, because the fund
is sufficient to discharge it in full, and leave a balance to bhe
applied to the judgment of Trapnall & Cocke, No. 7; and such
being the case, it would serve no useful purpose to change the
order of distribution in that respect.

9. The views already expressed dispose of the entire case, as
far as Lawson’s interest is involved, outside of the costs claimed
by him out of the fund. We shall, therefore, not stop fto
enquire further in respect to his rights in the controversy.

Upon the whole record, we are of opinion that the decree
of the Pulaski Circuit Court in Chancery ought to be, and
hereby is, in all things, affirmed, with costs,



