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Appellants Michael Bakalekos, and others, appeal the circuit court’s grant of summary
judgment dismissing their complaint in which they mounted a multi-pronged challenge to
an increase in benefits approved by appellee Policemen’s Pension and Relief Fund of the City
of Little Rock, Arkansas (“Fund”), acting through the members of its Board of Trustees,
appellees Brad Furlow, Lee Harrod, Farris Hensley, Sara Lenehan, Mike Lowery, Albert
Miller, and Bruce Moore (collectively “Board”). For reversal, appellants contend that the
circuit court erred (1) in ruling that the additional payments were authorized by Arkansas
Code Annotated section 24-11-102(a) (Repl. 2002); (2) by failing to find that the statute
represents an unconstitutional delegation of legislative authority; (3) by finding that the Board
did not breach its fiduciary duties by increasing benefits to some but not all retirees; (4) in
ruling that the statute, as applied, does not violate the Equal Protection Clause of the Arkansas
Constitution; and (5) in finding that a portion of their claims are barred by the statute of
limitations. As this appeal involves issues of statutory interpretation and a challenge to the
constitutionality of a statute, our jurisdiction is pursuant to Arkansas Supreme Court Rule
1-2(a)(1) and (b)(6). We affirm.

I. Factual Background

The Fund, organized under the authority of Arkansas Code Annotated sections 24-11-
101 to -438 (Repl. 2002), is a municipal police pension and relief fund for certain policemen
employed by the Little Rock Police Department. The Fund is considered “closed,” meaning

that its membership became fixed in 1983 when a replacement system was put in place for
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newer hires. Acting through its seven-member Board, the Fund disburses pension benefits;
disability retirement benefits; death benefits; funeral benefits; additional retirement benefits
for those hired prior to 1983; and partial disability benefits. Pursuant to Arkansas Code
Annotated section 24-11-422(a)(1)(A) & (B) (Repl. 2002), the basic yearly pension benefit
for a retiring police officer with at least twenty years of service 1s one-half of his or her highest
salary year.

In 1996, the Board authorized a series of monthly benefit increases for retired
members, including those members participating in a Deferred Retirement Option Plan. The
increases were in fixed-dollar amounts and were made applicable to members who were

retired as of the effective date of each such payment, as shown below:

August 1, 1996 $75 monthly increase
February 28, 1997 $125 monthly increase
May 14, 1998 $100 monthly increase
March 1, 1999 $150 monthly increase
March 1, 2000 $50 monthly increase
January 1, 2003 $50 monthly increase
January 1, 2004 $90 monthly increase
January 1, 2005 $50 monthly increase
January 1, 2007 $75 monthly increase

On September 15, 2006, appellants, who are retired police ofticers who did not receive
the benefit of all the increases, filed suit challenging the monthly benefit increases. In their
second amended complaint, appellants alleged (1) that the benefit increases were not
authorized by section 24-11-102(a); (2) that the Board breached its fiduciary duties by not

giving benefit increases to each retiree; (3) that the Board breached its fiduciary duties by
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making the increases payable in fixed-dollar amounts, rather than as a percentage of earnings
as contemplated by statute; (4) that, to the extent that section 24-11-102(a) authorizes the
payment of increased benefits to retired members without providing commensurate increases
to future retired members, the statute violates the Equal Protection Clause of the Arkansas
Constitution; and (5) that, to the extent that section 24-11-102(a) invests the Board with
unbridled discretion to make additional retirement payments in fixed-dollar amounts, the
statute represents an unlawful delegation oflegislative authority. Appellants sought declaratory
judgment for each of these propositions; an order that the benefit increases apply to each of
them, along with a schedule for the recoupment of payments from any overpaid retirees; and
an injunction against the Board to prevent it from implementing any future payment
arrangements that vary from a structure ordered by the court. The Board answered the
complaint, denying each material allegation.

Thereafter, the parties filed a stipulation of facts and agreed to submit the issues to the
circuit court for decision on cross-motions for summary judgment. Based on the motions,
the briefs, the stipulation, and the affidavit of Farris Hensley, the circuit court entered an order
granting the Board’s motion for summary judgment. The circuit court ruled that the payment
of additional, fixed-dollar monthly payments only to retired members was authorized by
Arkansas Code Annotated section 24-11-102(a). The courtalso found that section 24-11-102
did not constitute an unlawful delegation of legislative authority. The circuit court ruled that

section 24-11-102(a) permitted the Board to increase benefits to current but not future
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retirees and that the statute, as applied, did not violate the Equal Protection Clause of the
Arkansas Constitution. The court also found that the pension fund was not a trust. The court
stated that, in any event, a three-year statute of limitations barred appellants’ claims with
regard to benefits paid prior to 2003. This timely appeal followed.
II. Standard of Review

Normally, on a summary-judgment appeal, the evidence is viewed in the light most
favorable to the party resisting the motion, and any doubts and inferences are resolved against
the moving party. Aloha Pools & Spas, Inc. v. Emp’rs Ins. of Wausau, 342 Ark. 398, 39 S.W.3d
440 (2000). But in a case where the parties agree on the facts, we simply determine whether
the appellee was entitled to judgment as a matter of law. Id. When parties file cross-motions
for summary judgment, as was done in this case, they essentially agree that there are no
material facts remaining, and summary judgment is an appropriate means of resolving the case.
McCutchen v. Patton, 340 Ark. 371, 10 S.W.3d 439 (2000).

HI. Arkansas Code Annotated section 24-11-102

The issues in this case center on section 24-11-102. Subsection (a) of the statute
provides as follows:

The board of trustees of a municipal firemen’s relief and pension fund and the

board of trustees of a policemen’s pension and relief fund are authorized to

increase benefits for future or current retired members and beneficiaries of the

firemen’s relief and pension fund or policemen’s pension and relief fund.

Subsection (b) of the statute states that, before granting any increase, the Board must strictly

comply with the following conditions:
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(1) The board of trustees of the firemen’s relief and pension fund or
policemen’s pension and relief fund shall adopt a resolution approved by not
less than three-fourths ( 3/4 ) of the membership of the board of trustees,
outlining the proposed increase in benefits;

(2)(A) The action proposed by the board of trustees under the resolution shall
be determined by actuarial evaluations to be actuarially feasible to the extent
that the unfunded liabilities resulting from the proposed increase in member or
beneficiary benefits under the fund will be funded over a period of not more
than thirty (30) years, pursuant to rules promulgated by the Arkansas Fire and
Police Pension Review Board, based on the current available and known
revenue or income sources available to the retirement and pension fund.

(B) The actuarial valuations shall be made by an actuary who is a member of
the American Academy of Actuaries and who 1s employed by the review board.

(C) The Executive Director of the Arkansas Fire and Police Pension Review
Board shall state the actuarial findings in writing to the board of trustees and
shall certify the appropriate action to be taken;

(3)(A) A copy of the resolution adopted by the board of trustees of the
firemen’s relief and pension fund or policemen’s pension and relief fund
outlining the proposed increase in member or beneficiary benetits is filed with
the executive director, who shall determine that an actuarial valuation has been
made in accordance with the provisions of this subchapter and that the actuarial
valuation had determined that the proposed increase in benefits may be funded,
over a period of time set forth in subdivision (b)(2)(A) of this section, based on
available or defined revenue sources of the relief fund, in which event the
executive director may approve the proposed increase to member beneficiary

benefits under the firemen’s relief and pension fund or policemen’s pension and
relief fund.

(B) The board of trustees of the firemen’s relief and pension fund or
policemen’s pension and relief fund shall comply with the appropriate action
as approved by the executive director; and

(4)(A) A copy of the resolution adopted by the board of trustees, a copy of the
actuarial valuation, and a copy of the action taken by the executive director is
filed with the circuit clerk and the city clerk of the county and city in which
the firemen’s relief and pension fund or policemen’s pension and relief fund is
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located.

(B) All actions taken by the executive director shall be subject to review and
acceptance by the review board.

(c) If it 1s determined by the review board that a local pension plan is not

complying with the provisions of law governing benefit increases, the executive

director shall certify that noncompliance to the Insurance Commissioner, and

the commissioner shall withhold all moneys otherwise due the plan from the

state until compliance 1s achieved.
In the joint stipulation of facts, the parties agreed that the Board had strictly complied with
these conditions before implementing the increase in benefits.

IV. Increase in Fixed-Dollar Amounts

Appellants’ first argument on appeal is that the relevant statutes do not permit the
Board to increase pension benefits in a fixed-dollar amount. Appellants contend that, because
section 24-11-422 calculates pension benefits based on a percentage of a retiree’s highest
salary, any increase in pension benefits must come in the form of a percentage increase, but
not a fixed-dollar amount. Appellants point out that some benefits are based on percentages,
while others, such as funeral benefits, are based on a fixed amount. They then assert that the
phrase expressio unius est exclusio alterius' requires any increase to take the same form as the

benefit established by statute. Further, appellants argue that the increases authorized by the

Board have the effect of changing the nature of the pension-benefit structure crafted by the

"Under the doctrine of expressio unius est exclusio alterius, the express designation of one
thing may be properly construed to mean the exclusion of another. Larry Hobbs Farm Equip.,
Inc. v. CNH Am., LLC, 375 Ark. 379, 291 S.W.3d 190 (2009).

7
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legislature. Appellants contend that, because the increases took the form of a fixed-dollar
amount, the Board in essence created a new and difterent benefit than those authorized by
statute. Appellants assert that their argument is supported by Arkansas Code Annotated section
24-11-416 (Repl. 2002), which provides that “[i]f at any time there should not be sufficient
money in the fund to pay each person a full amount to which he or she may be entitled, the
beneficiaries shall be paid by prorating the fund available among them.”

In rejecting this argument, the circuit court ruled that section 24-11-102(a) permits
the Board to increase benefits without specifying any particular benefit and without stating
whether the increases are to be stated in terms of percentages or fixed amounts. The court
thus reasoned that the statute permits increases without reference to any of the enumerated
benefits and that the statute does not prohibit increases in the manner accomplished by the
Board.

We review statutory interpretation de novo, as it is for this court to determine the
meaning of a statute. Forrester v. Martin, 2011 Ark. 277, 383 S.W.3d 375. Our rules of
statutory construction are well settled:

The basic rule of statutory construction is to give effect to the intent of the

legislature. Where the language of a statute is plain and unambiguous, we

determine legislative intent from the ordinary meaning of the language used.

In considering the meaning of a statute, we construe it just as it reads, giving

the words their ordinary and usually accepted meaning in common language.

We construe the statute so that no word 1is left void, superfluous or

insignificant, and we give meaning and effect to every word in the statute, if

possible.

Dachs v. Hendrix, 2009 Ark. 542, at 7-8, 354 S.W.3d 95, 100 (quoting City of Little Rock v.



Cite as 2011 Ark. 505

Rhee, 375 Ark. 491, 495, 292 S.W.3d 292, 294 (2009)) (citations omitted). We are not
bound by the circuit court’s determination of the statute’s meaning; however, in the absence
of a showing that the circuit court erred, its interpretation will be accepted as correct on
appeal. Scoggins v. Medlock, 2011 Ark. 194, 381 S.W.3d 781.

Appellants have failed to convince us that the circuit court’s interpretation is clearly
wrong. Section 24-11-102(a) grants the general authority to “increase benefits” without
specifying whether the increases are to be stated in terms of percentages or fixed amounts.
Consequently, we perceive no legislative intent that the authorized increases must take any
particular form. We also agree that the statute contains no language expressly prohibiting the
type of increase approved by the Board. The Board in this instance increased the amount of
monthly pension benefits, as permitted by the statute. Therefore, we cannot accept
appellants’ argument that the Board created a new type of benefit. The circuit court did not
err in granting summary judgment to the Board on this basis.

V. Improper Delegation of Legislative Authority

Appellants claim that section 24-11-102(b) contains no standards governing the
discretionary authority given the Board to increase benefits, and thus they argue that the
statute constitutes an unconstitutional delegation of legislative power. We find no merit in
this argument.

This court has held that discretionary power may be delegated by the legislature to a

state agency as long as reasonable guidelines are provided. Holloway v. Ark. State Bd. of
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Architects, 352 Ark. 427, 101 S.W.3d 805 (2003). This guidance must include appropriate
standards by which the administrative body i1s to exercise this power. McQuay v. Ark. State
Bd. of Architects, 337 Ark. 339, 989 S.W.2d 499 (1999). A statute which in eftect reposes an
absolute, unregulated, and undefined discretion in an administrative agency bestows arbitrary
powers and 1is an unlawful delegation of legislative powers. Rose v. Ark. State Plant Bd., 363
Ark. 281, 213 S.W.3d 607 (2005).

As the parties challenging the legislation, it 1s appellants’ burden to prove its
unconstitutionality, and all doubts will be resolved in favor of the statute’s constitutionality,
if it 1s possible to do so. City of Cave Springs v. City of Rogers, 343 Ark. 652, 37 S.W.3d 607
(2001). An act will be struck down only when there is a clear incompatibility between the act
and the constitution. Id.

The statute in question is not bereft of guidance. Subsection (b) sets out in detail the
procedures that must be strictly followed before an increase can be implemented. First, the
board of trustees must adopt a resolution outlining the proposed increase in benefits by a
three-quarter majority. Any proposed increase must be supported by an independent actuarial
valuation demonstrating actuarial feasibility to the extent that the unfunded liabilities resulting
from the proposed increase in benefits will be funded over a period of not more than thirty
years. The executive director is required to state the actuarial findings in writing to the board
of trustees and must certify the appropriate action to be taken. Also, a copy of the resolution

adopted by the board of trustees must be filed with the executive director, who is to

10
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determine that a satisfactory actuarial valuation has been made, in which event the executive
director may approve the proposed increase in benefits. A copy of the resolution adopted by
the board of trustees, a copy of the actuarial valuation, and a copy of the action taken by the
executive director must be filed with the circuit court and the city clerk. Finally, all actions
taken by the executive director are subject to review and acceptance by the board of review.

With these guidelines in place, particularly the requirement of actuarial soundness, we
cannot conclude that the statute grants unfettered discretion to the Board. Therefore, we
affirm the circuit court’s conclusion that the statute does not constitute an unconstitutional
delegation of legislative authority.

VI. Breach of Fiduciary Duties

Next, appellants contend that the Board breached its fiduciary duties by conferring
benefits on some beneficiaries to the exclusion of others. They insist that the Fund is a trust
and argue that the preferential treatment accorded to current retirees over future retirees
violates its fiduciary duties of loyalty and impartiality found in the Arkansas Trust Code at
Arkansas Code Annotated section 28-73-803 (Supp. 2011).> In dismissing this argument, the
circuit court ruled that section 24-11-102(a) permits the Board to increase benetfits for current
retirees to the exclusion of future retirees and that the Board did not breach any fiduciary duty

by taking action that is authorized by statute. The court also found that the Fund was not a

* Section 28-73-803 provides that, if a trust has two or more beneficiaries, the trustee
shall act impartially in investing, managing, and distributing the trust property, giving due
regard to the beneficiaries’ respective interests.

11
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trust.

To reiterate, section 24-11-102(a) provides that the Board 1s authorized “to increase
benefits for future or current retired members or beneficiaries.” In its ordinary sense, the word
“or” 1is a disjunctive particle that marks an alternative, generally corresponding to “either,”
as “either this or that”; it is a connective that marks an alternative. Brown v. Kelton, 2011 Ark.
93, 380 S.W.3d 361 (citing McCoy v. Walker, 317 Ark. 86, 89, 876 S.W.2d 252, 254 (1994)).
According to the plain language of the statute, the Board was authorized to increase benefits
to current retirees and not to future retirees. Thus, we must agree with the circuit court that
the Board did not violate its fiduciary responsibilities by taking action that is expressly
authorized by statute.

Appellants also take issue with the circuit court’s finding that the pension fund is not
a trust. They argue that Arkansas Code Annotated section 24-9-202 (Repl. 2002), which
addresses the investment of local pension funds, uses the term “trust fund,” and thus they
contend that the legislature contemplated that the pension fund would be treated as a trust
fund. Appellants further argue that, just because the statute might authorize differing
treatment among beneficiaries, the legislature did not intend to relieve the Board of its
fiduciary duties to all beneficiaries. Appellants contend that the legislature’s adoption of the
Arkansas Trust Code in 2005 is an expression of that intent and that section 28-73-803
requires the Board to act impartially when authorizing an increase in benefits.

The short answer to this argument 1s that the Arkansas Trust Code has no application

12
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to acts that occurred prior to September 1, 2005. Ark. Code Ann. § 28-73-1106(a)(5).
Because the Board increased benefits in 1996, the Trust Code does not apply. Even assuming,
without deciding, that the principles embodied in the Trust Code are applicable, section 24-
11-102(a) deals specifically with municipal policemen and firemen pension funds, and this
statute explicitly authorizes the Board to favor current retirees over future ones. This court
has long held that a general statute must yield to a specific statute involving a particular subject
matter. Comcast of Little Rock, Inc. v. Bradshaw, 2011 Ark. 431, 385 S.W.3d 137.
VIIL. Equal Protection

Appellants argue that section 24-11-102(a), as applied, violates equal protection by
treating the two classes of retirees differently. Appellants contend that the increases approved
by the Board lack a rational relationship to a legitimate objective under any set of facts and
cannot be defended as a cost-of-living increase, as argued by the Board and found by the
circuit court.

Article 2, section 3 of the Arkansas Constitution states, “The equality of all persons
before the law is recognized, and shall ever remain inviolate; nor shall any citizen ever be
deprived of any right, privilege or immunity; nor exempted from any burden or duty, on
account of race, color or previous condition.” The equal protection clause permits
classifications that have a rational basis and are reasonably related to a legitimate government
purpose. Seagrave v. Price, 349 Ark. 433, 79 S.W.3d 339 (2002). Equal protection does not

require that persons be dealt with identically; it only requires that classification rest on real and

13
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not feigned differences, that the distinctions have some relevance to the purpose for which
the classification is made, and that their treatment be not so disparate as to be arbitrary. Rose,
supra. When reviewing an equal-protection challenge, it is not this court’s role to discover the
actual basis for the legislation. Id. Rather, we consider whether there is any rational basis that
demonstrates the possibility of a deliberate nexus with state objectives so that legislation 1s not
the product of arbitrary and capricious government purposes. Id. If a rational basis exists, the
statute or, in this case, the regulation, will withstand constitutional challenge. Id. Under the
rational-basis test, legislation is presumed constitutional and rationally related to achieving any
legitimate governmental objective under any reasonably conceivable fact situation. Eady v.
Lansford, 351 Ark. 249, 92 S.W.3d 57 (2002). The burden is on the party challenging the
legislation to prove its unconstitutionality. Id.

In response to appellants’ equal-protection challenge to the statute, the Board
submitted the affidavit of Farris Hensley, a retired police officer of the Little Rock Police
Department. Hensley had served as a trustee of the Fund since 1987 and had held the post
of secretary for the past fifteen years. In addition, he currently serves as the chairperson of the
Pension Review Board. In his aftidavit, Hensley stated that in 1996 the Board was aware that
current retired members were receiving meager monthly benefits and that the rules governing
the benefit plan contained no provision for any cost-of-living adjustments once a member
retired. He said that, in cases of members who retired years ago, their benefits were frozen

and would never increase. Hensley stated that the Board perceived an unfairness in these

14
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circumstances, especially since it was known that many of the retirees were not eligible for
social security retirement benefits. Further, Hensley averred that, since the amount of pension
benefits are calculated on the highest year of salary prior to retirement, those future retirees
who were still working were continuing to receive annual cost-of-living increases with the
result that their pensions would, for the most part, greatly exceed the benefit amounts of those
who had already retired. He stated that, given the disparity between the amount of benefits
payable to current and future retirees, the Board chose to make the increases in fixed-dollar
amounts to assist those retirees at the lowest benefit levels to narrow the gap between those
members then retired and those who would retire in the future.

As stated, the equal protection clause does not prohibit unequal treatment. To pass
muster, the clause only requires a rational basis for such treatment. The Board’s decision to
authorize the increases to benefit those members who had retired at an earlier time was based
on the perceived need to assist those retirees who were not eligible to receive cost of living
increases. As such, there is a rational basis for the Board’s disparate treatment of current and
tuture retirees. We aftirm on this point.

VIII. Statute of Limitations

The circuit court found that the three-year statute of limitations found at Arkansas
Code Annotated section 16-56-105 (Repl. 2005) applied to appellants’ claims. Because
appellants filed their complaint on September 15, 2006, the court ruled that the actions of the

Board occurring before September 15, 2003, were barred by the statute of limitations. On

15
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appeal, appellants contend that the statute of limitations does not begin to run in trust cases
until there has been a repudiation of the trust brought home to the beneficiaries. In the
alternative, appellants assert that the five-year statute of limitations for any cause not
specifically governed by a limitations provisions governs this case.

We have no need to address this issue. The question would be important only if we
were to conclude that any of the previous issues had merit. Because appellants have not
prevailed on any claim, it does not matter whether the statute of limitations would also serve
as a bar to their claims. Any opinion we could oftfer would only be advisory. However, it
1s well settled that we will not issue an advisory opinion. Nelson v. Ark. Rural Med. Practice
Loan & Scholarship Bd., 2011 Ark. 491, 385 S.W.3d 762.

Aftirmed.

Overbey, Graham, Strigel & Westbrook, by: Greg Graham; Lavey & Burnett, by: John L.
Burnett, tor appellants.

Dover Dixon Horne PLLC, by: Wm. Dean Owerstreet and Monte D. Estes, for

appellees.
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