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1. DEPOSITIONS — CRIMINAL CASES — PROSECUTING ATTORNEY'S USE

OF DEPOSITIONS AS EVIDENCE. — Act 1022 of 1979 [Ark. Stat.
. Ann. § 43-2011 (Supp. 1979)] permrts the use of a deposition by
the state in criminal trials.

2. . APPEAL & ERROR - INTERLOCUTORY APPEAL BY STATE — WHEN
PERMISSIBLE. — Under the Arkansas Rules of  Criminal
Procedure, the state may take an interlocutory appeal only with
respect to an order prior to the commencement of trial granting
a motion to suppréss evidence alleged to be ‘illegally seized. [AT
R. Crim. .P., Rule 16.2 (d), Ark Stat. Ann. o Vol. 4A (Repl.
19771

3. _APPEAL & ERROR — LACK OF APPEALABLE ORDER — JURISDICTION
FOR REVIEW. — The trial court held that the deposition of the
state’s witness ‘who died prior to trial was not admissible and
the state brings an interlocutory appeal contending the deposi-
tion ‘was admissible. Held: The order._appealed from dealt only
with the admissibility of evidence in the form of a deposition

* and not with the suppressnon of evidence, thus the order was not
appealable. :
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Steete Havs, Justice. This interlocutory appeal by the
state is the second time this case has been before us. Appellee
Russell was tried on April 16 and 17, 1979, and convicted of
first degree murder. A material witness for the state was un-
able to attend the trial due to illness, and the trial court per-
mitted his video-taped deposition to be used in- evidence, over
the objection of the defendant. That conviction was reversed
in Russell v. State, 269 Ark. 44, 598 S.W. 2d 96 (1980), for the
reason that at the time of Russell's trial the law in Arkansas
did not permit the use of a deposition by the state in criminal
trials. That rule was changed by Act 1022 of 1979 [Ark. Stat.
Ann. § 43-2011 (Supp. 1979)], but the act did not take ef-
fect until April 18, 1979, the day after Russell was tried.
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Following remand, the state again sought to use the
deposition, ihe wiiness having died, and moved for a pretrial
ruling as to its admissibility. The trial court held that the
deposition was not admisisble under the decision reached in
the first appeal, notwithstanding the demise of the witness.
The state brings this interlocutory appeal contending that the
deposition was admissible.

We do net reach the appeal on its merits, as the order
appealed from is not an appealable order, a jurisdictional
requirement which the court itself may raise. Alexander v.
State, 260 Ark. 785, 545 S.W. 2d 606 (1976).

Prior to the adoption of the Arkansas Rules of Criminal
Procedure in 1976, the state had no right of interlocutory
appeal. It could appeal only after judgment in conformance
with § 329 of the Criminal Code (Ark. Stat. Ann. § 43-2720),
now embodied in Rule 36.10. The state now has a statutory
right to an interlocutory appeal in some instances, but under
the Rules of Criminal Procedure the state may take an in-
terlocutory appeal only with respect to an order prior to the
commencement of trial granting a motion to suppress
evidence alleged to be illegally seized, as provided in Rule
16.2(d). State v. Glenn and Hamilton, 267 Ark. 501,592 S.W. 2d
116 (1980). The procedure for appeals by the state both in-
terlocutory and after judgment, is governed by Rule 36.10.

The order here appealed from dealt only with the ad-
missibility of evidence in the form of a deposition and not
with the suppression of evidence and hence was not
appealable.

Appeal dismissed.
Horr, J., not participating.



