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1. EVIDENCE — CREDIBILITY OF WITNESSES & WEIGHT OF EVIDENCE
— STANDARD OF REVIEW. — The credibility of the witnesses and
"the weight of the evidence are matters to be determined by the
trier of fact and not by the appellate court, and the test on
appeal is whether there is substantial evidence to support the
verdict.

2. EVIDENCE — TESTIMONY OF YOUNG FEMALE RAPE VICTIM — LEAD-
ING QUESTIONS, WHEN PERMISSIBLE. — Rule 611 (c), Ark. Unif.
Rules of Evid., Ark. Stat. Ann. § 28-1001 (Supp. 1977), allows
the trial 1udge some discretion in permitting leading questions
of very young females who are alleged to have been victims
of rape and similar crimes, and, in the absence of an abuse -of
discretion, the appellate court will not disturb the action of the
trial judge in allowing the leading questions 1f it appeared to him to
be necessary to elicit the truth.

3. JURY — REQUEST FOR CLARIFICATION OF FACTS AFI'ER DELIBERA-
TION HAS BEGUN — PARTICIPATION OF DEFENSE ATTORNEY IN
ANSWERING QUESTIONS — WAIVER. — Where the jury returned
to the courtroom during deliberations to seek -clarification of
some factual issues and appellant's attorney participated in the
discussion with the trial judge and prosecuting attorney in
attempting to answer the juror's questions, appellant thereby
waived any objection to the discussion.

4. JURY — QUESTIONS BY JURY AFTER DELIBERATIONS HAVE BEGUN
—~ COURT ALONE SHOULD ANSWER QUESTIONS. — After jury
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deliberations have begun, the court alone should answer
questions by the j jury,

5. CRIMINAL LAW — ASSISTANCE OF COUNSEL — EFFECTIVENESS. —
Although preparation of -a criminal case by a defense attorney
would normally include “either interviewing the prosecuting
witness or reviewing the statements given by said witness which
are contained in the prosecuting attorney’s file, the: fact that this
was not done in the case at bar does not amount to ineffective
assitance of counsel since the defense attorney had known the
11-year-old prosecuting witness for a number of years and
decided to interview her mother instead, and since he had infor-
mally conducted discovery by questioning the deputy prosecut-
ing attorney concerning statements in the ﬁle

Appeal from Logan Circuit Court,” Southern District,

Charles Eddy, Judge; affirmed.

Witt & Donovan, by: Emie Wi, for appellant.

Steve Clark, Atty. Gen., by _]ack W. Dickerson, Asst. Atty.
Gen., for appellee.

Rosert H. Dupiey, Justice. Appellant was charged
with the rape of his ex-wife’s eleven-year-old daughter. The
jury found him guilty of carnal abuse in the first degree and
set the sentence at ten years in the Arkansas Department of
Correction and a fine of $10,000.

Appellant contends that the evidence presented at the
trial was insufficient to support a conviction for carnal abuse.

The credibility of the witnesses and the. weight of the
evidence are matters to be determined by the trier of fact and
not by the appellate court. Thomas v. State, 266 Ark. 162,.583
S.W. 2d 32 (1979). The test on appeal is whether there is sub-
stantial evidence to support the verdict. Hutcherson v. State, 262
Ark. 535, 558 S.W. 2d 156 (1977). There is substantial
evidence in this case to support the verdict. The -eleven-year-
old prosecuting witness testified that the-appellant had inter-
course with her. The medical testimony was that although
there was no' evidence of physical trauma in the Vaginal area,
there was evidence of intercourse. This evidence supports the
jury’s verdict.
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- Appeliaii nexi contends that the ial judge abused his
discretion in permitting leading questions. The witness was
eleven years of age. The trasncript shows that she was ner-
vous and upset at the intimate nature of the questions.
Arkansas Uniform Rules of Evidence 611 (c), Ark. Stat. Ann.
§ 28-1001.(Supp. 1977) allows the trial judge some discretion
in. permitting leading questions under these circumstances.

As stated in Hamblin v. State, 268 Ark. 497, 597 S.W. 2d
589 (1980), RS g

“... In cases involving very young feémales, who are
alleged to have been victims of crimes of this nature, this

" "court will not disturb the action of the trial judge in per-
mitting leading questions to be asked by the prosecu-
tion, if it appeared to him to be necessary to elicit the
truth, unless his discretion has been abused. Crank v.
State, 165 Ark. 417, 264 S.W. 396.”

The questions were proper under the circumstances.

_ Appellant’s third issue concerns a dialogue with the
jury. During deliberations, the jury returned to the court-
room to seek clarification of some factual issues. After the
foreman asked the first question, a colloquy took place with
the judge and attorneys for the appellant and the state, all
attempting to answer the questions. At one point the foreman
asked, “Who brought the complaint to the state ... ?” One
of the prosecuting attorneys, during the dialogue responded,
“It’s just a legal technicality.”

The appellant’s attorney participated in the discussion
at the trial and now, on appeal, objects to- the colloquy.
Appellant waived this issue by his attorney attempting to
answer the questions of the jurors.

This case is being affirmed on its particular facts but
should serve as a caveat. After deliberations have begun the
court alone should answer questions from the jury.

After the verdict, the appellant employed his present at-
torney who filed a motion for new trial. The motion states



SCANTLING v. STATE
Axk] Cite as 271 Ark. 678 (1981) 681

that appellant was denied the effective assistance of counsel
prior to and during the trial. The trial court denied this mo-
tion and it is properly in this court on direct appeal.

The circuit judge found that the trial attorney acted
within the range of competence demanded of attorneys at
trial. The totality of the evidence does not show the decision
of the lower court is erroneous and it is affirmed.

Determining incompetency: of an attorney during trial is
a difficult matter because highly competent, experienced and
skilled attorneys might disagree as to matter of trial tactics
and strategy. Leasure v.--State, 254 Ark. 961, 497 S.W. 2d. 1.
(1973). During this trial the attorney had to make an infinite
number of decisions: whether to object; whether to offer a
particular witness; how to cross-examine an eleven-year-old
prosecuting witness; whether to put the defendant on the
stand; and how to argue the case. As pointed out in Leasure,
supra, 254 Ark. at 965, almost every person convicted can en-
vision areas where his or her lawyer could have taken a
different course. '

Prior to trial the defense attorney must, at a minimum
make some effort to prepare himself or herself and the client
for trial. Normally this would include either interviewing the
prosecuting witness or reviewing the statements given by the
prosecuting witness and contained in the prosecuting at-
torney’s file. Neither of these was done in this case, but the
trial attorney had known the young prosecuting witness for a
number of years and decided not to interview her. Instead the
Attorney conducted three interviews with the prosecutrix’
mother. While no formal discovery motions were filed asking
for the prosecutrix’ statements, the defense attorney infor-
mally conducted discovery by questioning the deputy
prosecuting attorney. The defense attorney testified, “I don't
think I have ever filed a motion and the reason is that
Mr. Williams has always made anything he has available to

”

me.

Appellant complains that the attorney who tried the case
did not talk to his alibi witness and made the decision not to
use that witness without the benefit of an interview. The
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appellant’s alibi witness was his mother. The trial attorney
testified that he knew all the members of appellant’s family
and concluded that using appellants mother might well an-
tagonize the jury. : '

“Although effectiveness of trial counsel is not equated
with success, it is meaningful that in plea bargaining the only
offer by the state was a life sentence upon a plea of guilty to
the charge of rape. The trial resulted in a ten year sentence
and a $10,000 fine for carnal abuse.

Afﬁrmed.



