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1. SEARCH & SEIZURE — UNREASONABLE SEARCHES — CON-
STITUTIONAL PROTECTION. — The Constitution protects people,
not places, from unreasonable searches, and wherever a man
may be, he will remain free from unreasonable search and
seizure.

2. CRIMINAL LAW -— ACTIONS OF INFORMANTS REGARDING CONVER-
SATIONS WITH DEFENDANT — SIMILARITY IN WRITING DOWN CON-
VERSATIONS & TRANSCRIBING TAPED CONVERSATIONS. — There is
no constitutional difference between a government informant’s
action in writing down his conversations with a defendant for of-
ficial use in testifying concerning them and his action in tran-
scribing  his  conversations with the defendant by either
simultaneously recording them on his body or transmitting
them to a recording device or other agent.

3. CRIMINAL LAW — INFORMANTS — RISK ON PARTY ENGAGING IN IL-
LEGAL ACTIVITIES. — One contemplating illegal activities must
realize the risk that his companions may be reporting to the
police; but if he has no doubts, or allays them, or risks what
doubt he has, the risk is his.

4. CRIMINAL LAW — TAPE RECORDINGS OF CONVERSATION TO PROVE
BRIBERY CHARGE — ADMISSIBILITY. — When the defendant chose
to talk with an accused and his brother, both of whom were in-
formants, concerning a bribe to help get a more lenient sentence
for the accused, defendant had no constitutional right to protec-
tion of those conversations, and the testimony of the informants
and the officers concerning tape recorded conversations with de-
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fendant, as well as the recordings and transcripts themselves,
were properly admitted by the court.

EVIDENCE — TAPE RECORDINGS — PROPER FOUNDATION FOR IN-
TRODUCTION. — A proper foundation was laid for the introduc-
tion of tape recordings between defendant and an informant
who was cooperating with police officers where a police officer
testified that he saw the informant talking with the defendant
while the officer listened to the conversation electronically and
watched " a video tape of the parties, and that upon review of the
audio tapes he found that the conversations were the same as
those he had heard initially, the authenticity of the tapes being
also confirmed by the informant and the accused.

EVIDENCE — AUTHENTICATION OR IDENTIFICATION — SATISFAC-
TION OF REQUIREMENTS. — Authentication or identification is
satisfied by the presentation of evidence sufficient to support a
finding that the matter in question is what its proponent claims.
[Rule 901, Uniform Rules of Evidence, Ark. Stat. Ann. § 28-
1001 (Repl. 1979).]

EVIDENCE — IDENTIFICATION OF VOICE — METHODS OF IDEN-
TIFICATION. — Identification of a voice, whether heard firsthand
or through mechanical or electronic transmission or recording,
may be based upon opinion upon hearing the voice at the time
under circumstances connecting it with the alleged speaker.
EVIDENCE — AUTHENTICATION OF TAPE RECORDED CONVER-
SATIONS — SUFFICIENCY OF EVIDENCE. — Sufficient evidence was
presented to support a finding that tape recordings were
authentic reproductions of conversations between defendant .
and an informant where the officers who heard the conver-
sations while they were being transmitted electronically and
reviewed the written transcript testified as to their authenticity,
as well as the informant who participated in the conversations;
and said tapes were admissible without the introduction of
testimony by the officers who manned the recording device
when they were recorded.

CRIMINAL LAW — PUBLIC SERVANT BRIBERY — SUFFICIENCY OF
EVIDENCE. — The evidence supplied by tape recordings, tran-
scripts and video tape recordings of the conversations between
defendant, the informant(s), and/or defendant’s co-conspirator
concerning a bribe to secure a more lenient sentence for defend-
ant are sufficient to -sustain a verdict of guilty of public servant
bribery.

EVIDENCE — HEARSAY EVIDENCE — TESTIMONY CONCERNING OUT-
OF-COURT STATEMENT BY CO-CONSPIRATOR NOT HEARSAY. — Rule
801 (d) (2) (v), Uniform Rules of Evidence, Ark. Stat. Ann. §
28-1001 (Repl. 1979), provides that testimony about an out-of-
court statement by a co-conspirator of a party during the course
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aad furtherance of a conspiracy is not hearsay.

CRIMINAL LAW — CONSPIRACY — IRRELEVANT WHETHER
“CONSPIRE" IS USED IN INFORMATION. - It was irrelevant
whether the State used the word “conspire” in the information
or not, since the federal cases construing the federal rules of
evidence, on which the Arkansas rules are based, make it clear
that there need not be a conspiracy count in an indictment to
make the provisions of Rule 801, Uniform Rules of Evidence,

applicable.
CRIMINAL LAW — CONSPIRACY —  ADMISSIBILITY OF CO-
CONSPIRATOR'S STATEMENTS. — A co-conspirator's statements

are admissible where the conspiracy is not contained in the in-
dictment but is proven at trial through independent evidence.
CRIMINAL LAW — ABSENCE OF CONSPIRACY COUNT — EFFECT. —
The absence of a conspiracy count has no bearing on the court’s
determinaion of the competency of co-conspirator evidence.
CRIMINAL LAW — CONSPIRACY TO COMMIT OFFENSE — PRIMA FACIE
EVIDENCE — ADMISSIBILITY OF ACTS & DECLARATIONS OF CON-
SPIRATORS. — There must first be prima facie evidence of the ex-
istence of a conspiracy before acts and declarations of con-
spirators during the course thereof are admissible in evidence
against their co-conspirator. Held: Sufficient evidence was pre-
sented in the trial of the defendant to prove a conspiracy and to
lay the foundation for the admissibility of statements made by
the co-conspirator of the defendant.

CRIMINAL LAW — FAILURE OF STATE TO ALLEGE CONSPIRACY —
BASIS FOR ADMISSIBILITY OF EVIDENCE OF CONSPIRACY. — It is
irrelevant whether the State uses the word “conspire’” or not or
in fact alleges a conspiracy since the basis for admissibility of
the evidence objected to by the defendant is not the wording of
the indictment or information but the independent evidence
presented to prove that a conspiracy existed.

CRIMINAL LAW — PUBLIC SERVANT BRIBERY — CONSPIRACY
NECESSARILY INVOLVED. — The crime of bribery cannot occur
without at least two parties being involved, one offering and one
receiving; therefore, the crime of public servant bribery which
was alleged in the instant case would necessarily involve con-
spiracy and thus call into play Rule 801 (d) (2) (v), Uniform
Rules of Evidence.

CRIMINAL LAW — TESTIMONY OF CO-CONSPIRATORS — SUFFICIEN-
CY OF CORROBORATION. — Since there is abundant evidence to
connect defendant with the crime charged, in addition to the
testimony of his co-conspirators or accomplices, there is no
merit to his contention that their testimony was not sufficiently
corroborated, within the meaning of Ark. Stat. Ann. § 43-2116
(Repl. 1977), to support a conviction.
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Appeal from Mississippi County Circuit Court, Osceola
District, Randall L. Williams, Judge; affirmed.

Vincent E. Skillman, Jr., of Skillman & Darrett, for
appellant.

Steve Clark, Atty. Gen., by: James F. Dowden, Asst. Atty.
Gen., for appellee. '

Aueny W. Bmwo II, Special Chief Justice. J. B. Smithey
was convicted in Mississippi County Circuit Court of public
servant bribery in violation of Section 41-2703 (Ark. Stat.
Ann. 1977 Repl.) He was sentenced to serve five years in the
state penitentiary. His appeal raises three issues. First, he
argues that the trial court should not have allowed the State
to introduce tape recordings of conversations between himself
and H. P. Cash or himself and John Cash. Second, he argues
that the information filed against him in using the word
“conspire” allowed the State to use evidence against him
which otherwise would have been inadmissible. Third,
Smithey argues that the testimony of a police officer who
overheard statements made by him with the use of radio
transmission should not have been admitted at the trial.

The testimony introduced at the trial tended to show
that in August, 1978, H. P. Cash was charged with two
felonies in Mississippi County. After his arrest, H. P. Cash
went to see a deputy prosecutor and agreed to cooperate for a
lenient sentence. He was told to keep in touch with the local
authorities and help whenever he could. Sometime later, H.
P. Cash was told by Smithey that what Cash needed was a
“fixer.” Smithey explained that Cash needed to go see “the
man” and Smithey could arrange it. Smithey explained to H.
P. Cash that “the man” was Henry Swift, who at that time
was deputy prosecuting attorney for the Osceola District of
Mississippi County, Arkansas. Several days after the meeting
with Smithey, H. P. Cash returned to the grocery store and
was told that “the man” wanted $25,000 to go along with the
arrangement that H. P. Cash had already made with the
deputy prosecutor in another county.

Later after entering a plea of not guilty, Cash was ad- ’
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vised by Swift to go see Smithey who would tell him what to
do. Subsequently, H. P. Cash went to see the deputy
prosecutor for Crittenden County and told him of the conver-
sations with Smithey and Swift. The deputy prosecutor called
in police officers who made arrangements to place a microphone
on Cash and in his truck. Following other con-
versations between Cash and Smithey, it was agreed that
$10,000 would be paid in November, 1978, and $15,000 in
January, 1979.

Subsequently, H. P. Cash changed his plea to guilty
was sentenced and placed in jail. John Cash went to see
Henry Swift and asked why H. P. Cash was placed in jail.
Swift told John Cash not to worry that he, Swift, would have
him out the next day. A microphone was placed on John
Cash’s body by the state police and he went to the defen-
dant’s store. The defendnat told John Cash that he, Smithey,
would speak to Henry Swift to find out what was going on.
John Cash offered $5,000 then and the defendant replied that
would help. This conversation was recorded and the tape ad-
mitted into evidence at the trial. :

Several days later there was another meeting at the
defendant’s store. John Cash had a microphone placed on his
body again and the conversation between him and the defen-
dant was recorded. During this conversation, the defendant
told John Cash to bring $5,000 in a sack to the store. Before
going to the store, John Cash called Henry Swift on a phone
that was tapped. He asked Swift if dealing with the defendant
was all right. Swift assured him it was, and said to go ahead
and arrange for the $5,000. He said he would go easy on the
rest until he could get H. P. Cash paroled into John Cash’s
custody. John Cash, with a microphone on his body, went to
the store and handed the defendant the sack which the defen-
dant put on a counter behind him. Moments later the state
police came into the grocery store, arrested the defendant and
picked up the cash.

The defendant claims that the tape recordings of conver-
sations between himself and John and H. P. Cash should be
suppressed as having been obtained in violation of his right
against unreasonable search and seizure as guaranteed in the
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Fourth and Fourteenth Amendments to the United States
Constitution and in support of this claim, he relies on Ketz v.
United States, 389 U.S. 347 (1967). In Katz the FBI had at-
tached an electronic listening and recording device to the out-
side of a public telephone booth from which Katz made
telephone calls. The government claimed that since there was
no physical penetration of the booth the defendant had no
constitutional protection. The Supreme Court said that the-
Constitution protects people, not places, and the fact that
there was no physical penetration was no longer relevant.
The Court held that wherever a man may be, he will remain
free from unreasonable search and seizure and that the at-
taching of the microphone to the phone booth violated his
constitutional expectation.

The question of electronic eavesdropping was again
presented in United States v. White, 401 U.S. 745 (1971). In
that case, the trial court admitted the testimony of agents
who conducted electronic surveillance. The testimony was of
conversations overheard by warrantless electronic eavesdrop-
ping by government agents by means of a transmitter which
an informer consented to wear during his meetings with the
defendant. The Court of Appeals had reversed the lower
court in holding that the testimony was not admissible rely-
ing on Katz. The Supreme Court disagreed saying that it
could see no constitutional difference between a government
informant writing down his conversation with a defendant
for official use in testifying concerning them as had been ap-
proved in Hoffz v. United States, 385 U.S. 293 (1966), and
transcribing his conversations with the defendant by either
simultaneously recording them on his body or transmitting
them to a recording device or other agent. The Court said:

One contemplating illegal activities must realize the risk
that his companions may be reporting to the police. If he
sufficiently doubts their trustworthiness the association
will very probably end or never materialize. But if he has
no doubts, or allays them, or risks what doubt he has,
the risk is his. In terms of what his course will be, what
he will or will not do or say, we are unpersuaded that he
would distinguish between probable informers on one
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hand and probable informers with transmitters on the
other (p. 752). '

We believe that White states the rule to be followed and
that the testimony of H. P. Cash, John Cash and the police
officers concerning tape recorded conversations with the
defendant and the recordings and transcripts were properly
admitted by the trial court. When Smithey chose to have con-
versations with H. P. and John Cash, he had no con-
. stitutional right to protection of these conversations under the

circumstances. Our state constitution requires no different
result. See Kerr and Pinnell v. State, 265 Ark. 738 (1974).

The defendant further claims that there was not a proper
foundation laid by the testimony of the police officer who
heard conversations between the defendant, H. P. Cash or
John Cash as well as conversations between Henry Swift and
H. P. Cash or John Cash to introduce the recordings and
transcripts. The defendant urges that since this evidence is
not admissible, then there is not sufficient further evidence to
sustain a verdict in the case. The testimony of the police of-
ficer in each case where a tape recording of conversations was
admitted into evidence shows that he was physically present
and observed the informant who had the microphone on his
body in the presence of the one whose testimony was record-
ded and admitted into evidence. He also testified that a video
tape recorder was used to visually record the movements of
the speakers whose conversation was recorded. He testified
that in each case he overheard the conversation transmitted
electronically and simultaneously observed the action of the
speakers, and that upon his review of the audio tapes found
that they were the same as what he had heard at the time the
conversations occurred. In addition, H. P. Cash and John
Cash both testified that they had listened to the tape recor-
dings and had reviewed the transcript of the conversation and
the voices were recognizable to them as those of the defendant
and Henry Swift. Uniform Rules of Evidence, Rule 901, Ark.
Stat. Ann. § 28-1001 (1979) Repl.) states that authentication
or identification is satisfied by the presentation of evidence
sufficient to support a-finding that the matter in question is
what its proponent claims. By way of illustration it indicates
that the identification of a voice whether heard firsthand or
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through mechanical or electronic transmission or recording
may be based upon opinion upon hearing the voice at the
time under circumstances connecting it with the alleged
speaker. In the recent case of Williamson and Morris v. State,
267 Ark. 46 (1979), we had occasion to review testimony in-
troduced by the State of two conversations and a typewritten
transcript made from them. In that case, the police officer
testified that he reviewed the transcripts while he listened to
the tapes and that both were accurate recording of the con-
versations. The argument was raised that the State did not
call as witnesses the two officers who manned the recording
device. We found that the requirements of Rule 901 had been
satisfied even without the testimony of the two officers who
had manned the recording device at the time the recording
was made. In the case at hand, we find that the testimony of
participants to the conversation as to the accuracy of the
tapes and the transcript, the testimony of a police officer who
actually heard the conversations occur transmitted to him
electronically, who had reviewed the written transcript as
compared to the tape recording, and the review of the video
tape recording of the conversation satisfies the requirements
of Rule 901 and the testimony was admissible. The evidence
supplied by the tape recordings, transcripts and video tape
recordings are sufficient to connect the defendant with his
alleged co-conspirator, Henry Swift, such as to sustain a ver-
dict of guilty in this case. See also Gustafson v. State, 267 Ark.
278 (1979).

The defendant also complains that the use of the word
“conspire” without a specific charge of criminal conspiracy,
permitted the State broader reign to offer testimony which it
contended would show overt acts o r statements made in con-
nection with the conspiracy. In following this argument to its
logical conclusion, the defnendant argues that without using
the word “conspire” the State would not have the same broad
latitude in introducing evidence as it did in using that word in
the information.

The argument calls into question the applicability of
Uniform Rules of Evidence Rule 801(d)(2)(v), Ark. Stat.
Ann. § 28-1001 (Repl. 1979). That rule provides that
testimony about an out of court statement by a co-
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conspirator of a party during the course and furtherance of a
conspiracy is not hearsay. Actually, it was irrelevant whether
the State used “conspire” or not. Our uniform rules are bas-
ed upon the federal rules of evidence and therefore cases in-
terpreting the federal rules are helpful in analysis of the
Arkansas rules. The federal cases make clear that there need
not be a conspiracy count in the indictment to make the
provisions of Rule 801 applicable. In United States v. Coppola,
526 F. 2d 764 (10th Cir. 1975) that-court held that a_co-
conspirator's statements were admissible 'where the con-
$piracy was niot contained in_the. 1nd1ctmer1t but _was_proved
at trial _through™ mdependent evidence. In United States v.
Trowery, 542 F. 2d 623 (3rd Cir. 1976) cert. den. 429 U.S.
1104, the court said that the absence of a conspiracy count
has not bearing on the court’s determination of the competen-
cy of co-conspirator evidence. United States v. Williams, 435 F.
2d 642 (9th Cir. 1970) cert. den. 401 U.S. 995, held that ad-
missions and statements of a co-defendant are admissible as
against the other even in the absence of a conspiracy charge
where there is independent evidence of a concert of action;
however the rule is not confined to those who are co-
defendants at the same trial. We have had occasion to review
the question of admissibility of statements of co-conspirators
prior to the adoption of the Uniform Rules. In Caton and
Headley v. State, 252 Ark. 420 (1972), we held that there must
first be prima facie evidence of the existence of a conspiracy
before acts and declarations of conspirators during the course
thereof are admissible in evidence against their co-
conspirator. See also Cantrell v. State, 117 Ark. 233 (1915). We
believe that sufficient evidence was presented in the trial of
the defendant to prove a conspiracy and to lay the foundation
for the admissibility of statements made by the co-
conspirator of the defendant, Henry Swift. We also agree
with the federal cases mentioned above and hold that it is
irrelevant whether the State uses the word “conspire” or not
or in fact alleges a conspiracy since the basis for admissibility
of the evidence objected to by the defendant is not the word-
ing of the indictment or information but the independent
evidence presented to prove that a conspiracy existed. In this
case such evidence was present. We should also point out that
the crime of bribery cannot occur without at least two parties
being involved, one offering and one receiving; therefore, the




SMITHEY 7. STATE
Ark.] Cite as 269 Ark. 538 (1980) 547

crime alleged would necessarily involve conspiracy and thus
call into play Rule 801(d)(2)(v).

Finally, the defendant claims that the only evidence that
would connect him with the crime of public servant bribery
comes from his co-conspirators or accomplices, H. P. and
John Cash. Ark. Stat. Ann. § 43-2116 (1977 Repl.) provides:

A conviction cannot be had in any case of felony upon
the testimony of an accomplice unless corroborated by
other evidence tending to connect the defendant with
the commission of the offense; and the corrobation is not
sufficient if it merely shows that the offense was com-
mitted, and the circumstances thereof.

The evidence introduced by the State other than
testimony of an accomplice included the statements by the
defendant which were recorded and the recordings and
transcripts introduced into evidence; the testimony of the
prosecutor concerning statements made by Henry Swift to H.
P. Cash in his presence advising Cash to go see the defen-
dant; the testimony of an employee of the telephone company
concerning various phone calls between the defendant and
Henry Swift; the video tape recordings of various meetings
between H. P. Cash and the defendant and John Cash and
the defendant; the testimony by the police officers upon the
arrest of defendant and finding the money near the defend-
ant and the tape recordings of that conversation; the still
photographs of various meetings between H. P. Cash and the
defendant and John Cash and the defendant; and the record-
ed phone calls and conversations between H. P. Cash and
Swift and John Cash and Swift. This evidence and other cir-
cumstantial evidence in the record corroborate the direct
testimony of H. P. Cash and John Cash.

We find no feversiblé error in the record of the trial and
therefore affirm the judgment.

Focreman, CJ., not participating.



