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1. DEEDS — DELIVERY — LEGAL REQUIREMENT FOR VALIDITY. —
The law requires the delivery of a deed, as a positive act bring-
ing home to the grantor that he is definitely parting with the
ownership of his land.

2. DEEDS — VALID DELIVERY — INTENT TO PASS TITLE IMMEDIATELY
ESSENTIAL ELEMENT. — An essential element of a valid delivery of
a deed is the grantor’s intention to pass the title immediately.

3. DEEDS — DELIVERY BEFORE DEATH REQUIRED — INSUFFICIENT
EVIDENCE OF DELIVERY. — Where a husband and wife had been
erroneously advised that undelivered deeds made by them to
their children would effectively convey the property after their
death, there is no possibility that the wife, who was the last sur-
vivor, relying upon that advice, could have intended an inter vivos
delivery of the deeds by telling her son to put them in a safe
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place; and that statement to her son, coupled with a statement
to her daughter, giving the daughter permission to tear the
deeds up if she wanted to, imply that the wife had no intention
to pass title immediately but thought she stitl had control over
her property and that the eventual delivery of the deeds would
carry out her wishes after her death.

Appeal from Faulkner Chancery Court, Richard Mobley,
Chancellor; affirmed.

George F. Hartje, of: Hartje & Burton, for appellants.
Clark & McNeil, for appellees.

GEORGE Rose SwmiTH, Justice. This suit to cancel two
deeds is between brother and sister: the appellant Robert J.
Parker, Jr., and the appellee Mary Louise Lamb. The single
question is whether the chancellor was right in holding that
the deeds, executed by the parties’ parents, were ineffective
for want of delivery. We agree with the chancellor.

In 1971 the elder Parkers went to a trusted friend, who
was an abstracter, for advice about the disposition of their-
property upon their death. The abstracter had an attorney
prepare the two deeds in question, one conveying the city
homeplace to the daughter and the other conveying a farm
(which became quite valuable) to the son. The abstracter told
the Parkers to put the deeds in envelopes, to be delivered after
their death. He said that they could do anything they wanted
to with the property before they died, but if they still owned it
at the time of their death it would go according to the deeds.
Needless to say, the advice was erroneous.

Upon the elder Parker’s death in 1974 the title passed to
his widow as the surviving tenant by the entirety. Mrs. Parker
kept the deeds in a storm cellar behind her home in Conway.
The son, to prove delivery of the deeds, relies upon two in-
cidents that occurred during his mother’s last illness in 1976.
In the first incident Mrs. Parker, during the final several days
of her life, told her daughter that she could go down to the
cellar, get the two envelopes, and tear them up if she wanted
to. The daughter declined.
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The second incident took place two days before Mrs.
Parker’s death. The son and daughter went together to the
storm cellar upon another matter and noticed that the
envelopes were not there. Knowing that their aunt, Mrs.
Reidmatten, had another key to the storm cellar, they went
next door to ask her about the envelopes. Mrs. Reidmatten
had removed them, for safekeeping. She handed the
envelopes to Robert, who kept them. He and his sister opened
them just enough to be sure that the deeds were there. When
Robert told his mother the next day about how he had come
into possession of the envelopes, she said in effect: “Good
enough. Take care of them. And for goodness’ sake put them
in a safe place.” It is now argued that those words amounted
to a ratification of Mrs. Reidmatten’s manual delivery of the
deeds.

No effective delivery is shown. The law wisely requires
the delivery of a deed, as a positive act bringing home to the
grantor that he is definitely parting with the ownership of his
land. An essential element of a valid delivery is the grantor’s
intention to pass the title immediately. Smith v. Van Dusen, 235
Ark. 79, 357 SW. 2d 22 (1962); Hunter v. Hunter, 216 Ark.
237, 224 S'W. 2d 804 (1949).

No such intention to pass title immediately could have
existed in this case, because there is no suggestion whatever
in the proof that Mrs. Parker did not still believe that the
abstracter’s advice — that the envelopes be delivered after
her death — was sound. There is no possibility that Mrs.
Parker, relying upon that advice, could have intended an in-
ter vivos delivery of the deeds. In fact, the existence of any
such intention is actually rebutted by her offer to let her
daughter tear up the deeds and by her warning to her son to
put the envelopes in a safe place. Those statements imply that
she thought the eventual delivery of the envelopes would
carry out her wishes after her death.

Affirmed.

We agree. Harris, C.J., and Focteman and Hour, JJ.



