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1. WATERS AND WATER COURSES.—Flood waters flowing into -low
places ‘and filling them .to overflowing do not necessarily consti-
tute water courses, and a landowner is justified in defendmg
against such’ flood waters, and can do so without incurring 11ab11-
ity, unless he unnecessarily injures or damages another.

2. WATERS AND WATER COURSES—SURFACE WATERS.~Where, in an
‘action for a mandatory injunction to require the removal of a
dam which defendant had constructed to protect his lands, it
appeared that the removal of the dam might lower the level of
the water on plamtlﬁ"’s land, but would not drain it unless defend-
ant cut a ditch or drain on his land, the relief will be denied,
since defendant is under no obligation to cut a ditch on his land
to aﬁ'ord that drainage.

Appeal from Clay Chancery Court Eastern DIS-
triet; J. F. Ga,utney, Chancellor afﬁrmed

F G. Ward, for appellants. _
Arthur Sneed, for appellees.

Bakegr, J. The appellants sued the awppellees in the
chancery court.praying for a mandatory injunction to
require appellees: to remove a certain dam -or levee
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erected along -the: dividing line between the properties
belonging to appellants on the north-side of said dam,
or: levee, and appellees on the south side thereof. It is
dlleged in the. complamt that Raft Slough-is a. water-
course flowing in a- southwesterly’ direction, across prop-
erty belonging 'to ‘the plalntlﬁs thence south upon-and
across property belonging to the defendants; and that
-the defendants by the constl uction of a levee or dam upon
their own land, but just south'of the line dividing the two
propertles has 1mpounded water so as to overflow forty
or fifty acres of land belonomg to the appellants, dam-
aged crops that weére growing’ thereon, and that the de-
fendants wrongfully maintained the sald levee, which is
about 400-feet long; about 6 ‘feet thick at the bottom 2
feet thick at the top, and 3-or 4 feet ‘high. There isno _
serious controversy between the parties relative to the
law in this case, but there is a conflict as to the questions
of fact, as well as the application of principles of law
applicable to these facts when they are determined. The
appellants here were the plaintiffs below and they insist
that the body of water across which the dam has been
built is a watercourse'as definéd by this.court in the case
of Boonev Wilson, 125 Ark. 364, 368, 188 S. W..1160.

" The-court there said: ““A watercom se is defined to
be & runmno' stream of water; a‘ndtural stream, inc¢lud-
ing’ rlvers, creeks rins and rivulets. There must be a
etream, usually ﬁowmfr in-a partwular direction, though
it need. not flow- contmuously It may sometimes be dry.
It must flow in'a definite'channel, having a bed-and banks,
and usually d1scharges itself into some other stream or
body of water. It must be somethm«r more than riere sur-
face dralnawe over the entire face of the tract of land
occasioned by unusual freshets or extraordinary causes.’

_Several witnesses testified, and their descriptions of
the ‘conditions that prevall are such that it might well be
determined from ‘what they have said that the 'dam is
across a watercourse. It is, also; true that ‘the appellees
have offered a considerable amount of test1mony to the
effect'that at:the location of the dam there is a swale, or
slash,- or :slough, or depression, which was probably at
one'time, but:not. within the memory of witnesses testi-
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fying, the channel or course of .a’stream. -Some,:of. ap-
pellants’” witnesses say that the beginning of this. slough
is at a point on the river where it breaks over during high
water, and they trace its course for a distance of: six or
seven miles where it flows into.a channel khown.as Old
River‘.l . . . : . K . PN
In an effort to consider- all the facts in this case;:we
think the following statements;. if . not. mndisputed;-are
sustained by a great preponderance.of .the testimony.: .
On- appellant’s lands there is a long: hole, or reser-
.voir, perhaps two or.three hundred feet long and. several
feet deep. The appellants had cut .some ditches, drained
water into this reservoir; or.depression. ‘A part of this
same depression, .or low ground; extends,south on -the
.Caldwell lands, and still further: south upon. these lands
is another hole, or reservoir, or long pool, similar to.that
.on lands of appellants.. East of: the lands. belonging to
these.parties is draindge ditch.No.:9;. which crosses.the
so-called Raft Slough at-a point north or northeast of
all of their lands. . Appellants have attempted, with .one
or-two ditches, to drain water: from this_hole;or depres-
sion on the Leader lands into.drainage ditch No..9. . The
distance is about 900 feet, and in‘‘that distance there is a
fall of little more than two-feet. This ditch, however, does
not always operate to'drain the water from‘the lands into
the ditch, because of -the fact that. when water aceumu-
lates in the ditch to a depth of three or four féet it flows
‘back or west upon appellants’ lands. No flood-gates -have
been put in to prevent this back-flow.. On. account; how-
ever; of this trouble the appellarits at one time put in
some- pipes, flues from -an- old.boiler, and.then dammed
above these, which permits .a slow flow of. water! in. what-
ever direction conditions may. determine. . Appellants in-
sist that if the dani put up by:appellees wete cut or taken
out the water would flow on:south across the lands of ap-
pellees and leave their lands, as well:as.appellees? lands,
comparatively dry, except in:the bed.of the watercourse.
+-.. While -these facts were: denied by witnésses .of. ;ap-
pelleés who are equally positive, theve -are certain:physi-
cal facts which should be taken into.consideration. Wit-
nesses who testified for appellants; say that about a-year

‘-
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ago they measured the water immediately north of the
dam and it was there found to be about twenty-six inches
deep; that immediately south of the dam the water was
four or five inches deep. :

No explanation is made why this water south of the
dam did not flow on further south according te their
contention. All of the witnesses testify that north of
Leader’s land is a roadway across this draw, slash, de-
pression, or swale. Somé of the witnesses say that Leader
helped to fill up this roadway by hauling in dirt-and sand
and making the dam or embankment there for the road.
But there is no water impounded by this road so built
up, although there is no culvert or other passageway per-
mitting the water to flow across the roadway. Whatever
water accumulates at that place must necessamly pass
oft by the road ditches.

" Appellants offered as their witness a Mr. Laffier,
‘who took levels of lands affected by this so-called over-
flow condition. His levels show that immediately south -
of this levee, or dam, the lowest lands on this depression
are slightly higher than the lowest lands in-the depres-
sion north of the dam, and according to these levels as
taken the-dam was built across the south end of the de-
pression; and, while there are some low lands still south
of the dam, the larger part of the low lands are north of
it. This fact, perhaps, accounts for the water remaining
five or six inches deep south of the ditch and being
twenty-six inches deep north of the ditch at the time the
"measurements were taken.

: Of course, if the dam were not there, the water north

of the dam would seek its level and flow to the south fill-
ing the depression and some of it flow away ; but, accord-
ing to the measurements shown, much of the water would
have to remain upon the land until it was absorbed or
taken up by evaporation. High water would, of course;
force large quantities of it on to the south under the
same conditions that prevail when water flows from
drainage ditch No. 9 on the east side west into Raft
Slough. The so-called swale, or depression, if the dam
were removed, would, no doubt to some extent, lower the
water north of the dam. But if these measurements are
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correct, Raft Slough would not operate as a drainage
canal for either appellants’ or appellees’ lands unless
some channel or ditch be cut upon appellees lands for
the flow of the water. A part of the so- called bed is in
cultivation: ~

- There is testlmony to -the effect that at the south
end of the Caldwell lands some- ditches. have been cut to
drain out some of: these low places. - -

"We have set out these physical facts somewhat in de-
tail as.they were presented to the court; for the reason
that it must be app’arent -with these facts stated that this
Raft Slough is more in the nature of a rese1v0n or de-
pression, than a watercourse.

Appellants are responsible for proof to the effect

that flood waters are drawn away by this depression or
slough.- These flood waters flowing into the low places
and filling them to overflowing do not necessarily consti-
tute watercourses, and a land owner. i5:justified in de-
fending against such flood waters and can- do so without
incurring liability, unless he unnecessarily injures or
damages another. McCoy v. Board Directors of Plum
Bayow Levee Dist., 95 Ark. 345, 129 S: W. 1097; Beck v.
State, ex rel. Attorney Geneml 1/9 Alh 102 14 S. VV
(2d) ]101
~ - We have already stated that the removal of the dam
would perhaps lower the water level on land of appel-
Tants, but would not operate to- drain the land unless 'a
ditch be cut on the land of Caldwell and others to the
south. Some of the water would still remain on the lands
of appellants. More land, however, of appellees would
be covered by removal of dam, unless there were-a ditch
cut to carry water away. Caldwell is under no obligation
to cut or open any diteh upon his land to afford that drain-
dge. Missouri Pac. Rd. Co. v.- Parker, 167 Ark. 42, 266
S..'W. 959; A?/m -Lord Tie Co v. Puckett, 169 Ark. 271,
273 S. W. 715

The waters causing the most serious trouble in this
case are overflow waters when waters are high, or they
are surface waters at other times, and against either one
of these a land owner has the right to defend himself as
against-a common enemy, without rendering himself lia-
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ble for damages, unless he unnecessarily injures or-dam-

ages another for his own plotectlon Baker V. Allen 66
Ark. 271, 50 S. W. 511. :

. . ‘A watercourse -consists of bed, banks and/water,
yet the water need not flow contlnually, and there are
.many watercourses which: are sometines dry: There is,
-however,.a distinction to be taken in law between a reg-
ular flowing stream of water, which at certain.seasons
is.dried up, and those-occasional bursts of water, which,
in. times of freshet, or melting of ice and snow, descend
from hills and inundate the country 27 Sectlon 4, Angel
on Watercourses;p. 2.. Do

The chancellor was most probably cor rect in holdmtr
there was no water course obstructed by the dam.:

Another well-considered case, which was first dec1ded
.in. the same court.as the instant case, we think is.conclu-
sive of the rights of-the parties here.. The case is Jack-
son.v. Keller, 95 Ark. 242, 129.S. W.. 296.: In that case
:Jackson had eut a ditch about 60 rods long between his
two forties. The ditch was about four feet ‘wide -at. the
‘top and two feet deep, ran due south from the point of
‘beginning -on appellant’s land to the dividing line be-
.tween land: of .appellant and appellee thence east to the
point of high land. He said in his testimony-that ‘the
.object in cutting'thisldi.tch, was .to concentrate the water
of these ponds to.the old ditch west of Keller’s land.
About .twenty rods.of. this ditch was cut through-land
that did not overflow ‘except. in very ‘high water. That
twernty rods.was inténded to catch the water. before it
‘got, into- these:ponds.: The. appéllee in that.case con-
structed a dam or levee upon his land to.protect it from
the water concentrated- and accumulated by the appel-
lants’ ditches. This-court said in that case:- ‘‘The
chancellor evidently: found that appellant. was' at fault
in digging ditehes.that turned:.the water on to appel- -
lee’s land in greater volume than it would have gone
had -it been permitted to run in its natural -course
along and into the swale that existed where the waters
passed trom appellant’s land on to the land of appellee.

Appellant, while protecting himself from. the. -surface
water that accumulated on:his.land, had no.right to‘con-
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centrate and throw it by ditches with greater force and
volume than it otherwise would:have gone upon appel-
lee’s land, so as- to unnecessarily damage him. -See St.
L,I.M. &8.R.Co.v. Magness, 93 Ark, 46, 123 S. W. 786.
Appellee had the right to erect an embankment .to -pro-
tect his land against such increased flow upon it. . In the
draining ‘of one’s land of surface water it.is not permis-
sible to direct ‘the flow of the water: upoin the adjoining
~ land, or to increase the volume .of the flow. by the con-
struction of a drain or ditch. Tiedeman .on Real. Prop-
erty,:§ 615, p. 587. The doctrine of Baker:v. Allen, 66
Ark. 275, 50.8..'W. 511, .when applied to the facts. of. this,
case, shows that the decree was.correct.”” ..., ..., ..
- The same . conditions prevail in this case as.in the
case.of Jacksonv. Keller, supra. ... . ... .. .. .
© - .The chancellor’s decision is! supported by. the pre-
ponderance ‘of the testimony;, if not, thé evidence.pre-
sented is in such sharp conflict that the chancellor’s find-
ing:will be deemed to be correct. - T : L
.. The. decree is, therefore,. affirmed." . ...




