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'I\’ICEACHIN &,MCEACHI.N v. HILL.
. N 4-4378
Opinion delivered October 12, 1936.

1. MASTER AND SERVANT.—In action for damages for personal in-
juries by ‘an employee who worked at night, evidence that adul:
terated gas was used in defective lanterns which exploded caus-
ing injury, together with other evidence, was sufficient to sus-
tain judgment for plaintiff, on the ground that masters negll—
gence was proximate cause of injury.

2. MASTER AND SERVANT.—The doctrine of assumed risk is pre-
dicated upon the knowledge of the servant of the risks to be
encountered and his consent to be. subjected thereto; a laborer
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who had worked only one night before .the injury, and who tes-
-, tified that he did not know the danger incident to the use of

defectlve lantems, had a rlght to rely upon the Judgment ‘of

his employér and to assume that he would not be subJected to
.dny extraordinary dangers. - .

3. . MASTER - AND SERVANT.—Where, in an action by an employee
against the master for injuries sustained when a defective gaso-
line lantern exploded, there was no: allegation of the use of im-
proper gasolme, evidence that a few weeks before the accxdent

. impropér gasoline was used . in the ‘lantern which necessitated

" the cleamng out: of the openings in the' generator to mcrease

- their size was.competent for that- purpose, and -did not tend to
-indicate the character of gasoline used at the time of .the accident.

4. DaMAGES.—Verdict for $25,000 *for injuries sustained- when .de-
) }fectlve lantern exploded held, under the ev1dence, not excesswe

Appeal ‘from Franklin Circuit Counrt, Ozark DIS-
triet; J. O.:Kincannon, Judge; affirmed. . '+
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‘BUuTiEr, J. Appellee, ‘Richard Hill, was in ‘the em-
ploy of appellant cor poratlon which was engaged in the
cdonstruetion of 'a bridge ‘in’ Franklin® county, His Anh
was to keep a gasohne engine in 0pe1at1on which ful-
nished the’ power to run the pumps. The pumps aid
engine were located in an éxeavation, and the ob;]ect was
to remove water from the same so that the men would
be able to work the next day. Appellee worked at night
and on the second night of his employment, while actlno
within the line of hlS duty, he suffered an injury from
the explosion of gasoline and instituted an action against
appellant which' resulted in a- verdict -and Judo ment
for him in the sum of $25,000. _

It is conceded that the trial court properly instructed
- the jury as to'the applicable law except, it is insisted,
that nnder the undisputed evidence in the case, a verdict
should have been.directed for the appellant; first, be-
cause of failure of appellee to establish his case by sub-
stantial evidence, and second, that appellee had assumed
the risk as'a matter of law.

The injury to appellee occurred while he was en-
gaoed in filling a five-gallon_container with gasoline from
a barrel or tank wluch rested on.a tluck.about..] 5. feet
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from-the. pump hei was operatmg Appelleer 8 purpose
was to.renéw thé gasoline'in the engine whichiwas done

by bringing it in. the five-gallon-container from the tiuck

and. then Jpouring it into the: tank attached to the engine.
In. oxder to. afford, ‘l10ht he. used a-gasoline Jamp wh1ch
he placed in the viginity of the truck while withdrawing
the gasoline from it.. While domtr this there was,an'ex-
plos1on of some characte1 Wh1ch threw Jignited 0asohne
on ,appellee S, leO's 1esult1ng in, severe. and permanent
mjury, ..., Lt e
.The neghgence alleged was the fa1lure of appellant
to furmsh a:lanternin. good.condition; that the lantern
furnished was defective in that that part .of the nmiechan-
ism of the:lantern.called the:generator and-the iparts
connected therewith: wexe old,: worn:and- not of  proper
size .to'be used.in .the -‘lantern» .and not..properly fitted
therein ; that the generator-and.the parts connected there-
with had become clogged. with, carbon preventlng the lan:
tern'from.properly functioning and .causing it to.explode’
thereby .communicating flames. to the gasoline being:han-
dled by appellee. There is some disputé in.the test1monv
regarding the manner iniwhich the.lantérn came into ap-
pellee s.possession on the night of the accident and,its
position with relation to the, truck at the.time of the ex-
plosmn The jury have.resolved the .disputed questlona
in favor of. the appellee and the testimony tendmg to sup-

'port 1tvaerd1et .may be stated .as follows:

AL, about 10: :30;p: m., on the nlohtrof the aceldent the
lantern was given app_ellee by: his foreman.,: Other. em-
ployees had been using it prior.to. that time in.a:.different
part of the work... When the lantern was brought in.it
appeared to be:out of order, and .the foreman.attempted
to.remedy.its condition, but was unable to'do so, but told
appelleé that he woulld have to.use it thatnight as: it was
the only lantern available. So.:far.as:it .can be deter-
mined from-the testimony: only four. lanterns .were. in
use on the ;job, all. known as:‘‘Coleman’’ lanterns, or of

- similar construction: . Shortly. after. the ‘accident these -

lanterns weré taken .to a’ mechanie in Fort Smith who
found:all- of .them-defective, -three of them'béing .with-
out.generators-and the-other, identified. by him. at.the
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trial as one of.the four brought to him for inspection,
was, at the time when brought, defective with relation
to the generator which he 1eplaced with a new one.

*-A - witness, ‘who' had’done mechamcal and’ black-
smlthmo work :for the: appellant some three or four
weeks bef01e appellee’s mJuly, but who was not in ap-
pellant’s employ at that time, testified that it was his
duty, among other things, to keep ‘the lanterns going.
He stated that the proper gas to use in the lanterns was
white gas. He discovered, while filling the lanterns, that
the gasoline was mnot of -that character.. It was discol-

ored and apparently, by some means, had had an addi- -

tion of some other substance. - Witness stated that they
would have to get some new gasoline, but this was not
done until most of the adulterated- gasoline had been
used. This caused the generators to clog from deposits
of carbon rendering-it necessary to clean out-the holes
in'the generators which:made these openings-larger than
‘they should have been.: The' effect of this caused the
gasoline to spew and blow out. - All of the lanterns on the
job were affected, and all had to be cleaned out. When
this was done, witness told the foreman they would have
to have new:generators. "New gener ators were obtamed
but ‘they - did mot - fit- the lanterns in usé:

"Mr: Berry 'Collins, “Wwho' qualified as an expeit Wlth
relation to ‘the structuie and operation of ‘‘Coleman’’
lanterns, testified that they were considered the most

efficienit: in -general use and that the lantern exhibited

(supposed tohave been the oné used by appellee on the
night of the'accident) was not a ‘‘Coleman’’ lantern, but
sumlar in structure, there being no material: difference
between theé two. ‘This witness described a ‘‘Coleman’’

lantern, as follows: ‘“A- Coleman laitern operates un-
der pressure, has a generator, a'mixing tube and a tank
sealed air-tight and -a .pump to pump air in the tank.
The generator is a piece of tube with wicking or some-
thing in it to hold-that gasoline from flooding the mantles

and it ‘has a.strainer. The heat of the generator boils -
the gasoline into a vapor and it vaporizes into a mixing

tube and'it' is.mixed with a.certain per ecent. of air and
burns on the: mantles aperfectly dry gas if the genera-
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tor is good and a good-grade-of fuel is used. : The hole
in the’ oenerator is exactly the right size to furnish.the
right amount of gas. The generator is close enough to
the mantles to b01l the gasoline. That is the function of
all gasoline machines that burn under pressure. The
mant]es heat the generator and the generator furnishes
the gas to the mantles, that -is carr1ed around and
around » This witness further stated in effect that if ~
a lantern was in 0ood condltlon there would ordinarily
be no danger in setting it hghted close to where gasoline
was be1n<r changed from one container to another He
stated that generators are, made.of, soft brass and when
the holes. become. olooged by carbon the insertion of a
point of a needle would tend to enlarge them.so as to
cause an excess amount of gasoline to come through, and
pass béyond the point of 1neandescence ‘and out of the
lantern creating danger of an exploswn but not neces-
'sarﬂy of sufficient Vlolence to shatter the lantern.

We think there is abundant evidence that the lan-
terns in use at:the work of. appellant on the mght of
the accident to appellee were -not in proper condition
and justified the jury in the conclusion that their use in
such: condition..was negligence. - It. remains to be seen
whether there is evidence tending to show that such
" negligence was' the proximate ‘cause of appellee s injury.

_ Appellee stated that when he wids preparing to fill
his can he placed the l1crhted lantern some distance from-
the truck which he estimated at 25 or 30 feet, that a fun-
nel was furnished for the purposée of removing the gas
“from one container to another but this was broken and A
‘could not be used; that he’ had about filled the can “when
he heard a noisé at the lantern which he designated as a
“puff,”’ and, saw flame come on its outside; that he was
‘1_mr_ned1ately enveloped in flaming gasohne There .was
some question as-to“which way'the wind was blowing:iand
its degree of force ‘but this was a ‘circumstance which
the jury cons1dered i’ determmlnw the cause of the ex-
plosion at the’ truck. When it is remembered that the
testimony is praetlcallv undisputed '‘to the effect that
there would be but little, if any, danger from a gasoline
lantern in proper ¢ondition, the inference is justly to be
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drawn that there was flaming gasoline projected.in some
manner-from the lantern wh1ch 10'nlted the gasohue at
the . truck. ‘ : -

“On’'the quest1on of assumption of risk little rieed be
said. ‘The court fully and falrly instructed the jury on
this issue, and'it cannot be said as a matter of law that
. appellee had such’ pecu11a1 knowledge of the danger at-
tendant upon the 1se of ‘a defective lantern as to make
that danger S0 obv1ous that one of his information would
not éxpose hlmself {hér eto ‘The doctrine of assurned 11sk
is predicated upon’ the knowledoe of 'the servant of the
risks to. be encountered ‘and h1s consent to be subgected
thereto. C’hwago R.T. ‘& P. Ry. C'o V. Daniel, 169, Ark. 23,
273 8. W. 15. It is not shown that appellee had any
knowledoe of, or was' accustomed to use, gasohne lan-
terns for any cons1derable time. He had only Worked
oie night, and before that h1s work was such as Would
not decquaint him with facts flom which ‘he’ mlo*ht Tea-
sonably conclude ‘there was:any danger in the use of a
defective lantern and he testified- that he did not know

there wag anvi ‘annéh ﬂqngor : Ha l\aﬂ -the r1nr'ln+ to ‘v'olv
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upon the Judgment of ‘his employer and to' assume that
‘he Would not be sub;jected to any extraordmary danger

Appellant suggests that certam 1ncompetent eV1—
dence was admitted over 1ts ob;]ectmn and .exception
which calls f01 a reversal of the.case. : This is the testi-
mony relatmo to.the use of improper ﬂmd in the lanterns.
It .is 1ns1sted that no allegation was. contamed in sthe
_complaint relative to the use of such ﬂulds and that the
amendment .which alleoed such improper use had been
withdrawn. The eVldence did not relate to the character
of gasoline nsed at the time.of. appellee s accldent but
only to such as was used prior thereto which explamed
in.part the defective cond1t1on of the lantern That is to
say, a- few weeks-before the acc1dent improper gasoline
was used in.the lantern which necessitated. the cleaning
out of:the openmgs in the generator resulting in increas-
‘ing their.size. The ev1dence was competent for this pur-
. pose, and did not tend to indicate the character of gaso-
line in’ use at the time-of 'the accident...
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' There remains to be considered thé contention that
the verdict: 1§ excessive.- ‘The appellee-was 26- years
old at the -time'of ‘his injury: He:was not fittediby
education or ‘experience to- earn a livelihood. except by

‘manual labor. .- At the time of his accident he was’ earning

forty cents per-hour which appears to be a’less sum. than
he was ordinarily ‘capable of earning.: There is evidénce
of ‘& substdntlal character-to the eﬁect that appellee s in-
juries - are ' such ‘as -to: permanently prevent him' - from’
earning wages by manual labor.  Tn addition to'this; the
eV1dence leaves no doubt as'to his having 'suffered mtense '
pain, and that he will, in the future, suffe1 ‘much’ discom-
fort. Taking into cons1de1 ation-his age, edrning capac-
ity at the tlme of his injury, and the handicaps‘which
he ‘will suffer:during the remainder of his hfe we can-

_not saythat the verdict is e‘(cesswe

It follows that the Judoment of the tnal comt 1e
con'ect and is' t11e1ef01e afﬁlmed T

T




