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Op1n1on dehveled Septembu 28, 1%6

" CRIMINAL LAW—"CONTINUANCE.—In reviewing the action of the
- trial court in réfusing a'continu’ance there is ‘much to be con-
- sidered—the imminence of an adjournrment of the court, the

length of time that will elapse before the.court will sit again,
the number of witnesses in attendance, and the shifts often em-
ployed to escape or delay justice. Therefore, his refusal of a con-
tinuance must be a flagrant- 1nstance of arbitrary or capricious

exercisé of power operating to the denial of justice that ‘will

induce the Supreme Court to interfere. . :

CRIMINAL LAW—CONTINUANCE.—Court’s refusal to grant a con-
tinuance on the ground that accused had not had an opportunity
to confer with his attorney and because of absence of some wit-

" nesses was not reveérsible error, where, although put on trial two
. days after arrest, he .was arrested four months before on the

same chalge and should have been reasonably certain of the prose-

" cution, was ably’ 1epresented by counsel, and there was no sug-
' gestion that the absent witnesses were material, or that the facts
" ‘'within their.knowledgie could not be established by other witnesses.

LARCENY—HOGS—BVIDENCE.—Though - there was no direct  evi-
dence as to,ownership. -of hogs found in the smokehouse .of  ac-

... cused, the c1rcumstances m proof held _sufficient to sustain ‘the
“verdiet of gullty :

.

Appeal from Independence Cucult Comt S.“ 'J|’I.

Bone, Judge; affirmed. .

Dene H Colemcm and Chas. F Cole, for appellanf
Cavl E. Bailey, Attomev General, and Guy E. TVzl—

liams, Ass1stant for appellee.

ButLEer, J. .The appellant was tried and conthed

for the erime of larceny and on:appeal, as ground for
reversal of the judgment, he insists that-the trial court .
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erred in refusing to grant him a continuance or post-
ponement of the trial and, also, that the ev1dence 1s-1n-
sufficient to support a conviction. .

To support the first contention, appellant calls at-
tention to the fact that he was placed on trial on April
16, 1936, two days after he had been arrested during
which time he was confined in jail and without oppor-
tunity to discuss his case with his attorney, and that the
attorney, when the case was called, had had no oppor-
tunity to talk with the witnesses. In the motion for con-
tinuance, filed by the Honorable Dene H. Coleman, these
facts were alleged, and further, that- the attorney was
not advised whether the defense witnesses were present
and praying that if, upon the call of said witnesses, any
of the material witnesses were not present, the defend-
ant be given an opportunity to confer with his attorney
and prepare proper motion for continuance for want of
the testimony of such absent Wltnesses The record is
silent as to the disposition of this motion, but it is stated
in the appellant’s brief that the motion was overruled.
Whether or not exceptions were saved to the alleged
action of the court we are not advised.

This court has always been reluctant to interfere
with the diseretion of the trial court in matters relating
to continuances. A presiding judge, from personal ob-
servation, is familiar with the attendant circumstances
and has the best opportunity to form a correct opinion
upon the case presented, and is presumed to have in mind
his duty to properly protéct the interests of the accused
as well as the rights of society. In reviewing his action,
there is much to be considered—the imminence of an
adjournment of the court, the length of time which will
elapse before the court will sit again, the number of
witnesses in attendance, the reluctance of defendants to
submit to trial, and the shifts often employed to escape
or delay justice. Therefore to be reversible error, the
refusal to grant continuance must be a palpable error
without the correction of which manifest injustice will
be done. As is said in Loftin v. State, 41 Ark. 153: ‘It
- must be a flagrant instance of arbitrary or capricious
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exercise of power by the circuit court, operating to the
denial of justice, that will induce us to interfere.”’

Although it might have been that the trial court
could have cousistently granted the continuance, we are
unwilling fo say that hls refusal to do so was an arbi-
trary or capricious exercise of his power. The appel-
lant was accused of having stolen six hogs, the property
of A. P. Kennedy, and although he was not indicted for
the theft until the April term, 1936, of the Independence
circuit court, the larceny had been discovered and he
had been arrested as the guilty person early in the pre-

ceding December. From the circumstances preceding
and attendant _upon appellant’s arrest, it must have
been reasonably certain that he would be prosecuted for
the alleged larceny. and he had ample opportunity to
employ and confer Wlth an attorney of his choice and
make preparation for his defense. Notwithstanding the
fact that Mr. Coleman had withdrawn from the case,
appellant was in fact represented by counsel who appear
to have ably presented his case. He had procured
subpoenas to be issued on April 14 for his witnesses, all
of ‘whom .appear to have been served evcept two who
could not be found. No suggestlon was made that these
absent witnesses were material or that the facts within
their knowledge could not be established by others who
were present. In so far as we are advised, all the wit-
nesses except these two were present. Some testified,
who, if believed by the jury, would have established ap-
pellant’s complete innocence as this testimony was to
the effect that they knew of their own knowledge that
the hogs which ‘the appellant was accused of stealing
were in fact his'own. We are of .the opinion therefore
that the refusal to grant a continuance, was not error,
such as to call for reversal of the case. -

The contentmn that the evidence. was 1nsufﬁ01ent 18
based on the t_estunony of Kennedy. who had lost the
six hogs which appellant was accused of stealing. In
searching for his hogs, Kennedy found the heads of 81X
hogs in appellant’s smokehouse. He stated that they
looked like his hogs, but that he could not be positive:
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It is argued that this was a failure to sufficiently identify
the hogs since the appellant had testified that the heads
were from hogs that he, himself, had raised and that
this testimony was corrob01ated by the pos1t1ve testi-
mony of two other witnesses. Of course, if the jury had
believed the testimony of appellant and his Wltnesses, :
~ he would have been acquitted, but there were circum-
stances in proof tendmg strontrly to negatwe this testi-
mony ‘and raising a question of fact as to the ownersh1p'
of the hogs. Kennedy owned six hogs, five of which
were red and one yellow or reddlsh yellow These
ranged in a-bottom and with them. a sow belon«un0 to
Albert Stair, a nelghbor They were fed at frequent
intervals by their owners and were last seen and fed
on the third of December On December 5th’ Kennedy
Went to the range for the purpose of puttmg his’ ho«rs in
a’.corn. ﬁeld and found them and the SOW missing, In
searchmg for the hogs the sow was found near appel-
lant’s house .a mile and 4 half ‘or two mlles from where
the hogs ranged.. Learning.that appellant had kllled
sonie hogs about the time his hogs were m1ss1ng from
the range, Kennedy, accompamed by Stalr went o’ ap-
pellant’s home and found in his smokehouse six freshly
cleaned hogs’ heads and a quantlty of meat. From the
hair left on these heads it ‘was ascertalned they Were of
the same color as the hogs which had d1sappeared and
apparently of the same size and weight. Four of the
red hogs belonoung to Kennedy were est1mated to Wewh
about 150 pounds each, the’ yellow hog about 135 pounds

and one red hog about 100 pounds. On' the” six heads
sufficient hair was found to indicate their, color and they
apparently corresponded to the size and weight of Ken-
nedy’s hogs, but could not be identified by the ear marks
as the ears had been cut off even with the head. It was
further in testimony that appellant had’ stated, about
two months before, that he had no hogs which would be
lar ge enouo'h to kill and that he would not be able to
have any meat. There was also’ ev1dence to the effect
that such hogs as appellant had were-much smaller than

_those which he had killed. - Whﬂc,_there 1s no direct
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testimony as to the ownership of .the hogs found. in. ap-

pellants smokehouse, we think the circumstances in

plooi sufficiently cogent to. susfam the’ verdict ‘of tho

July‘ S B L e e
Judoment aﬁnmed R ' o
JorNsox, C J., dlssents

o JOH\TSON C J (dlssentm ) T cannot pel suade: Y-
self ﬂlat this cage: should be affirmed. Appellant was ar-
1ested on Apnl 14, 1936 and on faﬂule to make bail was
1nca1celatcd -in the county Jall Immed1ately aftex ar-
rest he communicated . with M. Coleman and. emplox ed
hlm as attmney to defend his, case Coleman was
busﬂy engaged :1n: the tmal of othe1 caqes n. the cirenit
court. on the 14th and 15th, of April. On' April 16 appel-
lant’s case was called to. tlldl and Mr. Coleman appnsed

the conrt of his recent emplovment and that he had had

no ‘time or opportumty to discuss the facts of appel-
lant’s céisé with him or Wlth the \Vltnesses ‘and that he
had had no hme or oppmtumty to 1nvest10ate ‘the la\v
n. 1ete1en(e theleto Coleman 1equested the conrt
to postpone the case f01 a few _days or continue it for
the telm and thereby glve hlm 1easonable oppor tumt} to

- make necessary investigation. “The trlal coart refuse& to

either postpone the case for a few days or. continue the
case for the term and therenpon Mr. Coleman withdrew
from the case as attorney. Then the court of its own
motion appointed two other attorneys to defend appel-
lant with the result here appealed from. T concede that
it is the established rule in this state-that the postpdne-
ment of a case for a few days or a few hours rests in
the sound discretion of the tiial court and that this court
will not reverse a case unless: it is'mmade to appear that
the trial court has abused its. dlscletlon but, as I per-
ceive, such is the showmo heré made.. My experience of
more than 25 years in the law-has convinced me that the

'appomtment or employmentof eotnsel,-however capable

they may be, is futile uriless théy liave d reasonable time
to consult with the'client,: study the case, and inquire
into 1he law and the facts. and cir cumstances surrounding
it and he ﬂleleby afforded .an opportunity to.-be  of
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some service to the client or person whose rights such
attorney undertakes to protect and defend. Courts of
great learning have expressed similar views. See Sam-
uals v. Commonwealth, 154 Ky. 758, 159 S. W. 575; Reli-
ford v. State, 140 Georgia 777, 79 S. E. 1128; North v.
People, 139 Ill 81, 28 N E. 966 State v. Deschamps 41
La. Ann. 1051, -7 So 133; State v. Lewis, 74 Mo. 222;
Miler v. U. 8., 8 Okla. 351 57 Pac. 836; Commonwealth
v. Delero, 218 Pa. 487, 67 Atl. 764; Reg. v. Taylor, 11
Cox. C. C. 340. The denial of such right is reversible
error, see cases cited supra, also 16 C. J. 483. Moreover,
all the cases point out that the fact that the employed
counsel is engaged in other business before the same
court during the period of delay and that the accused
is confined in jail during the period aggravate rather
than ameliorate the rigor of the rule. :

The idea seems to prevail in some of the courts of
this state that the guarantee of ‘‘a speedy and public
trial’”” to an accused as provided in § 10 of art. 2 of
the Constitution of 1874, affords authorlty to the state
to demand immediate trlals in criminal cases 1rrespect1ve
of the rights of the accused. Obviously this provision
of the declaration of rights is for the benefit of the
accused and not the state.

I respectfully register my dissent.




