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- CRIMINAL LAW.—Where, in a prosecution for receiving stolen-cat-
.tle, H., the owner was permitted. to testify to a conversation

which he had, in the absence of the accused, with J., one of the

. parties who stole the cattle, and to state that J. admltted stealing

the cattle, no prejudicial error was committed, since J. made the
same statement as a witness in the trial and identified the stolen
cattle as the property of H., and accused admltted recewmg the
cattle which J. said he had stolen ;

CRIMINAL LAW—EVIDENGE.—Where, in a prosecution for receiving
stolen cattle, the theory of the prosecution was that the defend-
ants were engaged in the business of receiving and selling stolen
cattle, and that such assistance as J. rendered was essential to
the consummation of their general plan, testimony of H. that
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- accused proposed to pay him $8 per head for any cattle witness
might steal. and: .deliver to ‘him:was -admissible, as. tending - to
" show that defendants were operating pursuant to a general plan
to receive, transport, and sell stolen cattle.. =
3. CRIMINAL ‘LAW—_ACCOMPLICES.—Whilé it is true that the 1ece1ver
i of stolen goods ‘and the' thief from:‘whom' hé received: them:are
'] racecomplicés: within: the - ‘meaning of..§ 3181, Crawford &' Moses’
Dig., providing that,one cannot be convicted on the uncorrobm ated
testlmony ofran accompllce, this co1rob01at10n may be supplled
. ' by pr oof of the acts, conduct or declax atlons of the’ par ty ihformed
i against, exther before or ‘after’ the ‘commission of the crime; ‘the

. testlmony of the accompllce held sufﬁcxently coxrobmated ‘»: !
vy,

Appeal from Prairie’ ClI’Clllt Court Northeln st-
trict; W:.J. Waggoner, Judge; aﬂirmed .
Glenn Wimmer and W A, Leach, f01 appellants .
; Carl E. Bmley, Attmnev Genelal and Guy L' W il-
Izams Ass1stant for appellee S

SMITH J. "y Appellaints- were: convicted  of, 1‘ece1v1nor
stolen property; and:seek a.reversal of. the Judoments
-sentencing:each:of them tosa‘term of one year in the peni-
‘tentiary-. upon .the-.following . assignménts ..of -error:
(1) The admission of certain incompetent.testimony ; and
(2) the insufficiency of the testimony. They. were sep-
arately indicted and tried, but as the ccases.are substan-
tially identical they have been briefed and submitted to-
gether. Appellants were charged with receiving the same
stolen property, consisting of four Jersey heifers, two
of them yellow, and" ﬁfteen ‘months old, the- 0the1 two
brown, and eighteen months old at the time they were
stolen. .

The indictments’ -alleged” ownersh1p of ‘the stolen:
property-in: Bert. Holt, -who testified .that the cattle dis-
appeared from' the range near-his-home the latter part

“of May, 1935, and"had not since been seén by him. It
I8 insisted that the, testimony does not sufﬁmently iden-
tlfy the; cattle 1ece1ved by appellants and sold by them
~as the: cattle belonomg to Holt which dlsappeared

The cattle were stolen by Ralph and Elton Johnson
“and another- ‘young man named Sheppard, all of whom
.confessed their .guilt, and “have, pleaded guﬂtv to the
larceny, and have been sentenced pursuant to their. pleas
ofoullty T P -

P
PR
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By way ofridentifying:the:cattle stolen: by the John-
sons ‘and Sheppard, Holt: was ‘permittéd ‘to-testify-that
he hdd a conversation about-the cattle with:Elton John-
son; in the absence of ‘both appellants, and ‘that-Johnson
adnntted stealing the cattle which Holt described-as his
missing icattlé. . This testimony appears in -the record:
in-'each casé, and its ‘admission:is assigned as error.- If
it:be conceded that the admission of this testimony: was.
~ error—which we do not decide——no ‘error prejudicial-to
eifher-appellant was-¢committed, for-the reason that Elton
John'son made the same statement.as a witnéss in -each:
trial: *Moreover, -appellants admit recéiving:the' four
Wead of cattle which Johnson: said he:had stolen, and the
festimony:'of "both the-Johnsons at-both ‘trials identified:
the: stolen cattle as the property of Holt.. ., ...

i At'the trial of appellant Blevms—one Buster Haynes
was pernutted ‘to testify,- over Blevms ‘objéction;" “thiat
about - the: t1me Holt’s cattle were: stolen Blevms had
made him a pr oposition to pay $8' per head for any cattle
witiiess ‘might stéal' and deliver to Blévins.” This testi-
mony was demed by Blevins, who 1ns1sts that the testi-
mony:was 1ncompetent as there ‘was! o relation between
the crime here charged ‘and the-one Haynes was isolicited
to -commit. *‘The case ‘of Mays v. State; 163 Ark: 2325259
S:‘W. 1398y is ‘cited to'sustain thé: contention that th1s
testlmonv was' erroneous: and pregucl1c1al But such we
t}unk is not its effect' ST E Porbe

In the case ]ust cited the defendant was convmted
of 1ece1v1no stolen ooods , Tlle plosecu’uon \\as pel-
er ty hiad' been found in'the possessmn of the accused “Wo
held that’ thlS ’(estnnony did not come within any of the’
exceptions ‘to the géneral: 1ule unde1 Wh1ch ewdence ‘of
another erime may be shown T 8o holding we''said
‘‘There was 'no attempt’ to 'show that there was any
s¢heme or ‘plan or-'practice’ whereby’ appellant’ received:
stolen goods, or that the drésses (the-stolen property)’
were Jecewed by appellant: purstant: to. any:-scheme -or
plan; *+* #*-4nd, in the absence-of ‘siubstantial:testimony’
.tendlnn to show that it was appellant’s‘business or prac-
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tice to receive stolen goods, .this testimony was incom-
petent and prejudicial.”’. But it was there, also, said that
‘% % * while - the general rule.is that evidence of the
commission: of other crimes is admissible only when such
evidence tends, directly or indirectly, to establish the
defendant’s guilt of the crime charged in the indictment,
or some essential ingredient- thereof, yet evidence of the
commission of other crimes of a similar nature. about
the same time may be admitted if such tes'timony tends
to show the guilt of the accused of the crime charged by
'disclosing the.criminal intent, guilty knowledge, or iden-.
tifies the defendant oris a part of a common scheme or
plan embracing two or more crimes so related to each
other that the proof of one tends to establish the other.”’

It was the theory of the prosecution in this-case that
~ appellants were engaged in the business of receiving and
selling stolen cattle, and that Blevins had attempted to
begmle Haynes into the general conspiracy to: steal cattle,.
in ‘which enterprise such assistance as the Johnsons ren--
dered was essential to. the consummation of their gen-
eral plan.

- It is reasonably ce1ta1n that appellants carr1ed
Holt’s cattle to Memphis.and sold them. Their own tes-
timony leaves no doubt about.that fact, and it is equally
as certain that the cattle were stolen.. Blevins testified
that he was in the business of buying and. selling cattle
and other live stock and transporting them to market to
sell for himself and for others, and he_admltted that
other live stock so disposed of by him had been stolen
by the persons who had employed him to transport their
stock to market. He testified that he had never hauled
any stolen property with knowledge that it had been
stolen, and that he was unaware that the four heifers
here in question had been stolen.

- It was essential to sustain a convietion to show,
not only that the cattle had been stolen, but that appel-
lants were aware of that fact when they received the
stolen property, and the court so instructed the jury.
The testimony of Haynes was competent, therefore, as
‘tending to show that appellants were operating pursuant
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to a general plan to receive, transport and sell stolen
cattle, pursuant to which plan such assistance was. re:
quired as Haynes testified he was solicited to render.

The Johnsons testified that they stole the heifers
pursuant to their agreement with appellants that the
proceeds of the sale, less the expenses thereof, should be
equally divided bet“ een Sheppard, themselves and ap-
pellants, and that they and Sheppard each 1ecelved $
as their part of the net proceeds.

The testimony of appel]ants was to the effect that
-appellant Blevins owned a truck which he employed ap-
pellant Long to ‘operate. Long was Blevins’ employee,
worked for a monthly alary, and had no interest in
Blevins’ business. Blevins bought and sold live stock.
He also transported live stock for others to the Mem-
phis market for a charge of 25 cents per hundred pounds.
He hauled other frelght and while appellants admit
hauling the four heifers to Memphis, where they were
sold, they testified that this was done as a carrier for
the usual hauling charge, and that they accounted to the
Johnsons for the entire net proceeds of the sale, less
their hauling charge. If the testimony of the J ohnsons
‘is true, there can be no question about the guilt of ap-
pel]ants of the crime of knowingly receiving the stolen
property But it is very earnestly 1ns1sted that there
is no corroboration of this testimony sufficient to sus-
tain the conviction. It is true, of course, that the re-
ceiver of stolen goods and the thief from whom he re-
ceived them are accomplices within the meaning of § 3181,

Crawford & Moses’ Digest. Hester v. Sta,te 149- Ark. .

625, 233 S. W. 774. Th1s section provides ’rhat a con- -
v1ct1on cannot be had in any case of felony upon the -
testimony of an accomplice unless corroborated by other
evidence tending to connect the defendant with the com-
mission of the offense and that the corroboration is not
sufficient if it mer ely shows that the offense -was com-
mitted and the circumstances thereof.

We think the testimony is sufficient to meet ‘rhe re-
quirements of this statute. Appellants admit receiving
and selling the heifers, It remained, ther efoxe only to
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prove that they had received them knowing they had
been stolen. The testimony of Haynes, above discusseéd,
relates to this issue. There was conflicting testimony

as to appellants’ reputation, and Blevins admitted buy-
ing other live stock which later proved to have been
stolen although he denied knowing that fact at the time
of their pmchasc Appellants admltted that the -truck
was sent for the heifers after dark, and reached Des Arc
about daylight. There was testimony to the effect that
it was not unusual to haul live stock at night; indeed, it
was preferable to do so in the summer, and appellants
testified that after the heifers had been loaded intothe
truck it was parked on one of the principal streets of
Des Arc while appellants were endeavoring to get other
‘freight to haul to Memphis. :

The Johnsons testified that they were to receive one-
half the net proceeds of the sale. Appellants testified
that they hauled the cattle to Memphis as a carrier, and
sold them as the agent of the ' Johnsons. No sales ticket
was offered in evidence showing to- whom and at what
price the heifers were sold. Appellants admit selling
the heifers in their own name, but they stated this was
the usnal method of selling live stock. Blevins’ testi-’

-mony-about the settlement. with the J ohnsons is not ‘én-
tirely clear, but he stated that he paid them ‘‘Somewhere
around $20~.” After all expenses, such as sales tax, in-
surance, vardage, and commission, had been paid, the
heifers brought $23, and he got nothing but 25 cents per
hundred pounds for hauling them. -The prosecution in-
sists that appellants knew the Johnsons did not own any
cattle, and Blevins virtually admits having this knowl-
edge. He testified: ‘‘I figured the cattle belonged to
their folks.” : : :

Larceny and receiving stolen property are crimes
usually committed as clandestinely as possible, yet neith-
er party to such crimes can be convicted on the uncor-
roborated testimony of the other. However, this cor-
roboration may be supplied by proof of the acts, con-
duct or declarations of the party informed against-either
before or after the commission of the crime.  Stroud.
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v. State, 167 Ark. 502, 268 S: W:. 850. "So, here, the
facts -above recited, including the ‘condunet and admls-
sions of appellants themselves, suffice to furnish the cor-
roboration which.the.law requires. :

*As 1o ¢rror appears, the ]uduments must be af-
‘ﬁlmed, and it is so 01de1ed i




