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. PRKIN WOOD PRODUCTS COMPANY V. BURKHARDT. 

4-4334 

Oiiinion delivered Jime 29, 1936: 

MAiTER AND SERVANT.—In order for a servant'to recOver because 
of the master's failure fo furnish sale apPliances, the burden is 
on him to establish the unsafeW Of the particular appliance and
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that , the maater either had notice of it or could have knoWn'of it 
by, making the inspection which due care required... , 	 • 

2. , MASTER AND SERVANT.—The master is , not required to furnish 
abSollitely safe appliariees, but * is required only tO exeréise , Ordi-
nary care in doing so; and there is no presumption of negligence 
froin :the mere happening of an accident. ; : 

3. MASTER AND spavAN1r.- Evidence . that head of ,bolt,holdingknife 
of , shaper machine in place . broke permitting knife,to • ecorne loose 

• is , 'inuffici'ent to prove negligence on the part of the Master in 
failing td : fuinish Safe 'Place to Work. 	 •	 • 

4.: 'MASTER AND'. SERVANT '--RES IPSA 'LoQurruft.-- ,-Wherey ' in an •actieth 
for, injuries: suStained in, the operation. of a shaper machine when 

, the head , Of a bolt ,broke : and.the, knife became tooSe and , broke 
injuring ,plaintiff, there is no evidence to shoW that the master 
w'as in the control or' management Of the machine, but showed 

• that eniPloyee Was in'control 'of ' it and' adjusted 'it' as he thought 
proPer,: the rule 'res .' ipia . .lo'quitur has nno:'application.; nor does 

, it,have any, , application •where,the, head,,of the , bolt might.have 
:broken because,the bolt was screwed too. tight or because it was „ 
too loose. 

Appeal • from Phillips , 'Citeuit Court ; W. D. Dai)eli-
port, Judge; reversed. 

;Iohn C Aeffidtd; fbr 
Coa,tes, , gor a,ppellee. . • 

. SMITH, J: Appellee reCovered :a-judgment to, com-
pensate . the damages resulting .froth )a personal injury 
sustained' . by ,him while• 'employed by appellant As the 
operator of, a machine knOwn. as a shaper.. This machine 
has a. flat steel top, resembling the -top 'Of -an ordinary 
table, through-;which protrude's , two spindles:. , . Attached 
to each "of. the'se ,spindles, is. what is:known' as -a 'shaper 
head. This head has four': flat . • faces .and . iS: .abont'foar 

. or five inches There. are slots-in:the face. ofeach 
head in which are fitted bolts which hold knives onto 
the face of the head. These heads revolve in opposite 
directions at a speed of 7,200 revolutions a minnte. Along 
the top. of the table is fitted a form. through which lum-
ber is passed against the. knives to be shaped into the 
desired forms and dimenkOns. Because of the enor-
mous speed with which !these shaper heads revolve, this 
machine Was known by all parties concerned to be very 
dangerous and tlie meSt hazardOns . of . all. the machines 
Operated in appellant's plant....
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The type of shaper in . use hy , appellant is : Ope'rated 
by two men, one holding the himber'as it passes , by One 
.of the, shaper ,heads and. the "other; as. it•passes; by the 
.other head.- cutting.! or: shaping . of the ..lumber; is 
done with a knife which is fitted to the faced the: shaper 
head,,. The knife is .held in : position:by two bolts; • each 
having a square: head.. on . ! one .,end -and -threads. on,;the 
,other upon which , screws. a hexagonal shaped nut :Un-
der this hexagonal shaped, :nut :fits . a'iround .steeLwasher 
slightly larger than the nut. which -fit s ,in hetw,e en the nut 
and the ,knife, when, placed pn :the shaper ' head: . In, order 
to,place . the knife pn the . f ace of the. head and, to,,hold 
.firmly, in position, ;the square: heads,pf. the two holts- fit 
into a,. slot. • These , bolts. can be imoyed , ,up and: ;down 
the slot so as to adjust the position of . the. knife.:1-.In 
changing . the knife ontheshaper,head if it becomes dull, 
it is: only : necessary to unscrew the _nuts:and Ito .slip;. a 
new or . sharp knife on in, place O. the; one . which .had 
become dull. It is . not necessary to, remove; the . bolts 
from their position in the shaper head._.:. 

Appellee was :employed, as the oerater , of due of 
these machines and had heen sd, emploYed far :a nuither 
of; years: 'There . was •no. allegation or :proof of any 
failure to . instruct . hint its' use' onto warn him of ; 'the 
.danger incident; te • itS oPeration: He : was sO 'Cinployed 
on the. Morning of .April TO, i19351 . when' a .few :Minntes 
after-he began work . the: head of one . of 'the aboVe 
referred to broke, pehnitting: the , ,bolt'ito 'come 'entirely 
out ,of the slot.:which .permitted : the . top of ..the, knife to 
swing loose and ,as; a result,thereof, theyknife , .caught into 
the . f orm which appellee ,was- shaping: , This, -not only 
threw-the form with great ,-force against uppelle.e,. but 
the knife. brOke, in many . pieces and • small parts thereof 
struck, appellee, in ,many-places; , and he. thus !Su stained the 
injuries to compensate which this suit was hrought.; 

:Appellee grOunded • his .1sit "upon*: the: 'firOpbsitiou 
that appellant had failed l to r Uke, ordinary 'Oarb? fO .furnish 

a 'reasonahly ; safe 'maehine with 'Which : td-perfOrri:I 
hfs . 'and' had"failed' to' Use ôidinary ire't insfiebt 
'the , machine to' :keep . it in f a reasonably' Safe . .Conditioii. 
SpeCifically' it; is insiSted that a :défeaiye' helt , waS . Used,
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which defect could and would•have been discovered had 
due care been employed in its inspection. 

The undisputed testimony shows that, because of 
the dangerous nature of the machine, only the best ma-
terial was purchased and used. Aripellee himSelf testi-
fied that the machines were inspected every other day by 
a man employed for that purpose, and but for the hap-
pening of the accident here complained of, there is no 
testimony to the effect that this was not as ofteri as . due 
care required, nor was it : shOwn' that this usual inspec-
tion had nOt been made, It was shown also that after a 
bolt had been in use for as much as three'months, it'waS 
discarded and replaced with a new bolt. • There Was • no 
testimony showing when the alleged defective bolt 'haa 
been put in use. 

Appellee 'himself assigned tWo causes for his 
juries. The first• is that the'bolt (which 'Was metal) wa's 
"rotten," and he gave 'as 'his 'reason for this statement 
the fact that its head had pulled 'off. 

The bolt was not otherwise defective as appellee 
stated that the threads of the bolt were all light: His 
second explanation of his injury •as that 'the 'knife 
caught too big a bite in the lumber and it broke." Ap-
pellee was asked whether "the break was a straight tieW 
break all the way through;•or whether it had any'evidence 
of having an old•crack in it." He•anSwered i "It did not 
show any evidence of having an old crack. It was-not 
rusty and there was.no dirt omit." 

Appellee testified that on some occasions the knives 
were changed by the -inspector. In other ' ca8es''tho 
change was made by the operator. He stateS that after 
he quit work on the afternoon of the day' before 'his 
injuries, he himself changed the knife and that he was 
injured by it a feW minutes after he began Work the 
next morning. •	• 

Appellee insists that his own and other -testimony 
in his behalf makes an affirmative showing of negligence 
in furnishing a defective bolt, and in failing to make the 
inspection which would have discovered the defect. He 
insists that if this is not true, the doctrine of res ipsa 
loquitur applies, in that the injuries would not •have
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occurred had there been .no negligence on the master's 
part.

It may first be said that while the machine had no 
guard, the absence •thereof is not assigned as negligence. 
On the contrary the testimony is to the effect that the 
nature of the machine and its operation is such that it 
is impossible to place guards around the heads.. 

The undisputed testimony is .to the effect that the 
knives were changed every six or seven hours, some-
times every five .hours, "it depends on how long they 
run until•they need changing." The operator himself 
was the judge as to' when the change should be made. 
It . was also the duty of the operator, if he changed the 
knives, to adjust 'them and to screw up the bolts, and ap-
pellee had performed this duty the afternoon before his 
injuries with • reference to the knife which injured him. 

We ;think there was' no showing'of negliOnce on the 
part of the master. The law of the case is .well, settled 
and has been stated by this court in 'many opinions. One 
of the most recent of these, is that* of Rice v. Henderson, 
183 Ark. 355, 35 S. W. (2d) 1016. It was there said that 
in order for a servant to 'recover because of the maS-
ter's failure to furnish safe appliances, the 'burden: is 
on the plaintiff to establish the unsafety or defect in the 
particular appliance, and that the master either , had 
notice of the unsafe or defective condition'or could have 
known of it by making the inspection which .due care 
required. A master is not required to furnish abSolutely 
safe appliances, but is required only to exercise ordinAry 
care in doing so. No presumption of negligence on the 
part of the master.in failing, to furnish a Safe Appliance 
arises from the mere happening of an adeident. The 
fourth headnote in that case reads as follow§ : "Evi-
dence, in an action to recover for an employee . 's hand cut 
off by saws in a'cotton gin, that a rivet in the toggle gear 
was defective, without proof that the employer knew 
or by the exercise of ordinary care should have' known 
of the defect, held insufficient to establish the master 
negligence." 

When these principles are applied to the testimony 
in this case, the conclusion is reached that no negligence.
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On the • part of the master ,was • •shown. There. was• :no 
evidence of any defect in the bolt except the fact that 
its head :was pulled off: • Appellee- admits that 'inspections 
.were made every : other .day :and -that•-the.bolt.:appeared 
Inhe in good condition. The break in it was, fresh. show-
ing •that it had ,not :previously existed, :and •there was ,no 
testimony ,showing. that-it •had , heen .hi use,long, enough 
to endanger : its . safety, :	• .	, !,  

• . The absence of testi/bony , to •show :negligence -on :the 
part of the master. is bot supplied by . ; the ,rule rC:s 
ipsa loquitur..'Amolig the caSes:cited by appellee in sup-
port of this, contention,is that of,Chiles AT: Ft. : SMitk Com-
mission Compo,ny,..139•Ark. 489, 216, S.1W.. 
quoted and approved:the following,statern,e-t . of the ' laW 
appearing in . the., article on negligence, 20 . H. 0. L. page 
1,56;,'reading: as fellows : `.` More,preeisely, the clectrine 
re.s ipsa, laquitu,r, ; asserts. that , whenever, , a• , thing ;which 
produced, an injury:is -,shOWn to:, have ; fieen ,tinder, the, 
control ;and , ruanageinent . of the defendant,and , tlie,,od-
eurrence . is .snell as, is, in the . ordinary, course .of events 
does not happen,.if due care has heen exercised, the: fact 
of injury-itself, will be . deemed .tO afford SuffiCient , evi-
dence . to. support : a, recovery ... in the.,absence , Of . ,any, e-
PlanatiOu.hy. , the :. defendant , tending , to , Show . that . the 
injury:was . not. due to . his . ; want of..eare.;.!, Tjle pre-

. sumption...of, ,negligence , here'in : considered : is, of course, 
a rehuttahle ', PreSumption, , It, , itriports merely, , that. , t.he 
plainfiff . has,:made out . a- prima, vforcie ‘ ,case, which : entitles 
him :to. , , fayorable finding unless. , thei.defendant 
duces , evidence .. to meet . and. Offset ..,its ,effect, :And„ :of 
conrse,, where all, the facts_ attending the. injury are,dis,- 
clo.sed by. the , evidence,. plia ..nothing'iS left to :inferenCe, -	 .	.	•

no , presumption can be .indulked-the: doctrine ,4-e ,S Ipcsq 
loquitur has no. apPlication. ;,.'	,	,.,	• .	. 

. ,. This, statement, of the Jaw ,was,a/7ebinquoted. and ap-
proved . in, the case of Ark. L. & 
Ark., 633 i .,267 ; 8.	also;;cited..by •appelleei 

•• • 'The teStimohy does not Make a Case which .itiVoke'S 
ihe application of this rule. In the first phice, the ma-
chine:which . prodnced . ,the injury :Was:not shown toi have 
been • 'Under the:- Contrbl. and' management! .of -appellant.
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It was under the .control , and . management of apPellee. 
Hie replaced the knife which, injured him and made 
such adjustments as his long eperience suggested were 
proper and nedegsary.. , :Nor is there Y. dn'absence of any 
explanation : by the. defendant, tending , to show that , the 
injnyy was not due to, his want of care." 
• -The' testimony • Suggests several 'probable causes of 
the:injnries, fer none''of'Which would apPellant be 'liable. 
Ohe of theSe WaS 1V. On,ehsafed bY appellee himself, tO:Wit 
"The knife caught too big a bite, in, the lumber . and it 
broke. replacing the 'knife it was appellee's. duty 
to so, adjust it that it would not take toO large a bite.' 

'New 'it is agiarent that if the edge -of the knife 
were placed exactly,.flush , 'With, ,the .face 4,....the shaper: 
head, it Would,not cut at,all,,and the .extent of the' bite 
would depend upon'the extent to , which the • blade .pro-
truded beyend-the face -of the shaperthead. , The More 
it "pretrude4 the greater the bite 'arid, in view' of the 
faCt thaeit; i nlade:7,266:ieyOhitioris per niiiihte„ , it is ap-
parentthat the ,protrusion of the knife should have been. 
very' Aight. •	;	, •	• ...	.	•	•	, •... 

:Other:Probable 'eatiAes :of the' injnrie's,` :f or , ' none of 
Which :appellant 'WoUld: be Wile are these.: , • The bolt .may 
have :been . ser,ewea too, fight. ,It may haYe been...screwed 
so tightly . as to-impair the tensile „strength of. its head, 
thus 'causing the , head to , break and come off: -The Ipolt 
may not haye ;been sufficiently . tightened, thus , leaving 
endugh play, as witnesses exijre'ssed it, to fake' too large, 
a bite iniie . wood that was .being shaped, and the .added 
leve	

' 
rage May haYé Canged 'both the khife 'and the bOlt to 

break. The knife may have protruded too far' beyond 
the fade Of ; the' ghaljer.''Ve cohclude 'therefore that the' 
rule'Te's ipsa Ioduitur has ncy aPplicationi. . 

''Theftestinfohy• Viewedin the light moA favorable to 
'apPelled : is 'insufficient to suPpOrt the judgment, and it. 
mnst, therefore; be 'reVersed, -and it 'is' se' ordered., 

:MEHAFFY, J, disSeritS.'	 •


