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\TATIONAL LIFE & ACCIDENT INsURaNCE COMPAN1 V.
Braxtox. .

4-4381
Opinion delivered October 19, 1936.

1. INSURANCE—PROVINCE OF JURY.—Where, in an action on a life
insurance policy issued without medical examination, and. pro-
viding that insurer should not be liable thereon unless insured
was in sound health on date of policy, and the evidence as to
condition of insured’s health at that time was conflicting, it pre-
sented an issue of fact for the’ jury; and where the jury ac-
cepted as true the testimony of beneficiary and daughter of in-
sured which was corroborated by other evidence and circum-
stances, the Supreme Court held not warranted in invading their
provinee, since the jury is ‘the sole judge of the credibility of
the witnesses and the weight to be. given their testimony.

2.. INSURANCE-—RELEASE.—Where an action on a life insurance pol-
icy was defended on the ground that, in consideration of return
of premiums paid appellee had released insurer from all liability,
and the testimony showed that a number of agents of insurer
visited appellee, and; in their efforts to secure the release, told
her that if she tried to get the insurance she would be sent to
the penitentiary, and the jury accepted this testimony as true,
the Supreme Court will also accept it as true, and hold that. it

established such duress as to render the contract of release
unenforceable.

Appeal from Jackson Circuit Cou1‘[ S. M.' Bone,
Judoe affirmed.

Barbm & Hemy and Ira J. Maclf for appellant

J. F. Parish, for appellee.

BUTLER, J. On March 21, 1934, Della Blanton signed
an. application for a life insurance policy upon which,
March 26, a policy was issued by appellant company. She
died on May 8, 1934, the premiums due on said pohcy
having all been 1’egula11y paid.-Notice of death was given
by appellee, the daughter of Della Blanton and the ben-

B




1166 Nar. Lire & Accipent Ins. Co. v. Braxton, [192

eficiary named in the policy. On Junec 29, 1934, appellee
was paid the sum of $3.60 by the appellant company, the
amount of premiums.which had been paid by the assured
-or her agents;:and. executed a written instrument whi¢h
recited that the above sum was accepted in settlement of
all claims under the policy which she surrendered for the
following reason: ‘‘Not an insurable risk.”” After this
appellee filed suit against the appellant to recover ‘the
face of the policy in the sum of $540 less the $3.60. She
alleged that the policy was in full force at the time of
the death of the assured, and, further, that appellant had
denied liability on account of-the policy, and, through
misrepresentation, threats and fraud, obtained.a release
from her which she alleged was.not. b1nd1nrr upon- ‘her.

" The answeér denied the alleo"atlon relatmg 1o the pr o-
curement of the release which-was pleaded in. full satis-
~ ‘faction of appellee’s demand:and the further defense was
tendered that the assured, in her application, stated that
she was in sound health and tiot suffering from any dis-
eases named in the pohcy for which no.gbligation -was
assumed by the insurer; that. amoelldnt did not .require a
medical examination; ‘but-relied upon the statements made
by the assured in-her application-which she well knew at
the time "were false; that at the tlme of the said’ apphca-
tion and at the’ tlme of the dehvery of the policy the
assured:was in unsound. health.and suffenng from dis-
eases of the heart, liver, kidneys and lungs and her gen-
eral ‘health was p001 and had been fo1 some years as she
well knew. ™

On the issues joined at the trial of the case ev1dence
was adduced which resultéd in a verdict and Jjudgment in
favor of the appellee for the amount’ sued for. The
court therenpon assessed a penalty of’ twelve per “cent.
and an attorney’s fee, which, together with the amount
- of the verdict, aggregated the sumof $752.54. ' From that
judgment an appeal has been duly prosecuted:and the
Judoment is sought to be reversed for failure-of the trlal
cotirt; to:.direct a verdict' in:behalf of appellant-on: its
motion duly made. This motion was grounded upon the
contention that the:policy was void ‘b‘ec‘au_se of misrepre-




(<]

ABRK.] Nar.-Lire & Accioeir Ins. Co. v. BLantox. 1167

sentations by the assurediregarding-her: health, which,
it'1s claimed, : were- established by the undisputed evi-
dence; also, upon the ground that the evidence failed- to
estabhsh the: 1nvahd1ty of the release for the causes al-
leO’ed by the appellee. Gl e PR
. On the first:contention: it may be sald that the ques-
t10n of the health of the assured was one of fact..: Old
American Ins. Co. v: Davis, 175 Ark. 1170, 300 -S. W. 415,
The evidence adduced on behalf of appellee consisted of
the testimony of a-number of lay witnesses who testified
that they had known the assured for some:considerable
time before. her death and,.in a general way, testified that
during. that time she had not been well. Some.testified
as,to conversations had with.her in which she had stated
around. the .first of March, 1934, that she had been:isick
with the flu a month or two previous.to that time. . Some
testified that she seemed to have ‘“smothering spells’’.and
. that her legs.were. swollen, .to.such: extent that one had -
big blisters raised. on it:which: burst causing a-discharge
of water. One of the witnesses, Mrs V1rg1l Hutehmson _
testified that early in March, 1934, witness went with the
assured to Newport to see Dr, Glay and.on reaching the
town she had a kind of gpell and. fainted and.had to wait
an hour or two before- they went to.the doctor’s -office; .
that assured was:in Dr. Gray’s office for. thirty mmutes,
but witness did.not go in with her. . , -+ .. . ..o

_ . -One of the-'witnesses :testified that.she visited the

assured on the afternoon preceding her death-that hight:
She sent for a doctor who:gave her a. ‘‘shot’’; that wit-
ness had seen -a number suffenng awith-pneumeonia and in
her opinion the assured wasinot: afflicted with, and:did
not die from, that disease., B T

+ The. testlmony of: these! w1tnesses is not undisputed:
The beneficiary in the policy, ai'danghter of the .assured,
testified  that- except -for bad teeth and-a:sinus trouble
from which her mother suffered a great deal, she had not
been sick enough to be 4in:.bed:but two- or three times
during the four years preceding witness’. testimony ; that
she was sick in the winter of.1932 and had a case.of flu in
the winter..of 11933; that: at the time she made the:dppli-
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cation for insurance, which was at the home of a Mr. Gist
and in witness’ presence, she was in good health. Wit-
ness stated- that the cause of her mother’s death was
pneumonia with which she had been ill about a week or
ten days preceding her death. -

A Mr. Trentham, who took the assured’s application
for insurance as the agent for appellant company, testi-
fied that he had known Mrs. Blanton for some time before
she signed the application. He failed to make any state-
ment in his testimony as to the assuled s health at the
time the application was taken. :

Dr. Gray, a physician, who, as the testimony of ap-
pellant disclosed, had been visited by the assured earlyin
March, 1934, testified that she came to his office, but that
he did not recollect any particular examination he made:
He stated that he must have made one, however, or he
would not have written a prescription for her. Several
prescriptions were introduced in evidence and the doctor
stated that he could say definitely, because of the char-
acter of these prescriptions, that the assured was not suf-
fering from any ailment of the heart. He further stated
that Mrs Blanton was a relief patient, but that he gave
such patients the same kind of examination as those who
were able to pay and that he would have been able to
find out in thirty minutes what her trouble was. The pr e:
seriptions he had given Mrs. Blanton were for quinine
and laxatives—one was a sedative, but the doctor did not A
‘recall for what it was prescribed. :

The beneficiary, Imah Blanton, also testlﬁed that
one of her mother’s legs was swollen as a result of an
injury she received in a fall. :

The doctor who attended Mrs. Blanton on the after-
noon of the last day of her life was not called as a wit-
ness and did not testify. The failure to procure this testi-
mony leaves the exact cause of the insured’s death un-
certain.

The provision of the policy relied on by the appel-
lant is to the effect that no obligation is assumed by the
company if the assured should not be in sound health on
the date of the policy, or if, before that date, she ‘‘has
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had any pulmonary disease, or chronic bronchitis-or can-
" cer, or-disease of the heart, liver or’kidneys, * * *.7?" It is
insisted by the appellant that the finding of the jury
necessarily implied- by its verdict is so clearly and pal-
pably against the: weight of the evidence. as to shock the
sense of justice of a reasonable person and appellant
invokes the doctrine announced in Singer Manufacturing
Company v. Rogers, 70 Ark. 385, 68°'S. W. 153, where the
court said: ‘‘The rfule established in this court is that,
even where-there may be some conflict in the evidence, a
new trial will be granted: where the verdict is so clearly
and palpably against the weight of evidence as to shock
the sense of justice of a reasonable person.”” This case
followed and approved the rule announced in:Oliver v.
State, 34 Ark. 632, quoting therefrom as follows: ‘“But-
-in all cases, even those of conflict, this court will direct -
a new {rial, when, upon inspection: of the evidence, the
verdict-is so clearly and palpably against:the weight of
the evidénce as to shock a sense of justice. The line lies
between a mere preponderance within the bounds of a fair
difference of opinion and that gross preponderance which
indicates an unreasoning passion or prejudice on the part
of the jury, or misapprehension of the law, or disregard
of the legitimate sphere of their action.’’ -

In the case of Chalfant v. Haralson, 176 Ark. 375, 3
S. W. (2d) 38, reference was made to the cases supra, and
in that connection the court said: ‘“In so far that it might
be said that these cases sustain a holding that this court
will set dside a verdict of the jury where there is any-sub-
stantial ‘evidence to sustain it, they are against the cur-
rent of decisions in this state-and contrary to the long
settled rule of this court-on the subject.”’ The jury is the
sole judge of the credibility of the witnesses and neces-
sarily has to pass upon the truthfulness of the testimony
in determining the weight to be given it. ‘The jury ac-
cepted the testimony adduced o1 behalf of the appellee as
establishing the true facts in the case and we are unable
to say that this testimony was palpably false to that de-
gree which would warrant our invasion of the province
of the jury. Accepting this-testimony. as true and giving
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to:it-its greatest probative value, we. think it of a sub-
stantial. nature. If Mrs. Blanton had been in:such -con-
dition as testified to by appellant’s witnesses, certainly
Dr. Gray would have observed it.for he had ample-oppor-
tunity-to do -so, since, according to the- testimony of ‘a
witness for the appellant, she was in his office for: thirty
minutes. This reasonably implies that the doctor made
a1 ‘examination. of Mrs. Blanton and, while he was unable
tosrecall 'what the examination was; he was prepared:to;
and did, say that the prescriptions-he :gave her-failed
to indicate any serious complaint. :If her-condition was;
indeed, that described by appellant’s witnesses, it would
have been discernible from a ‘casual observation. Mr:
Trenthaim must not have observed any indication of dis-
-ease, else hé’ would have been called upon to rélate the
- result of his observation. -+This circumstance, together -
with the failure to call as-a witness:the physician who last
administered-to- the.assnred;:corroborates-the testimony
of the:appellee and.gives to her -évidence 'substantial
weight. ‘This view renders it:unnecessary:to:notice thé
contention of.the appellee that even though the represen-
tations made in the application may have been false these
were not-sufficient to-avoid the policy; there ‘being 1o
evidence that they were knowingly and-wilfully- made by
the assured with the intent of deceiving the insurer.

- ... On the. question of the method of procuring-the re:
lease the testimony is in irreconcilable conflict.... The.ap-
pellee testified that the proof.of death and: claim for the
policy benéfit was delivered to-her by Mr: Trentham, the
company’s -agent; that she gave-him the insurance policy
and. receipt book: on his representation that. it would be
necessary to send themni in to the home office in order for
her.to receive payment of the sum for which her mother
was insured ; that-she heard nothing about the’claim until
about the 28th or 29th of .June when seVveral men, repre-
senting themselves to be the.agents -of the appellant;
visited her and:stated it had been discovered that :her
mother had defrauded the appellant into issuing the pol-
icy and if she tried to get the.insurance :she would be sent
to the penitentiary; that these men then offered to return
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the: premiums -upon her signing a receipt and accepting
the samein full settlement of her’ claim under -the pol-
icy ; that she did not sign the receipt and accept-the money
on that afternoon, but saw Mr. ‘Trentham the next day
and, after talking with him, signed the receipt. He ad-
vised her that she might be’in ‘‘a tough spot’’ and about
the best thing he could advise her to-do would -be to ac-
cept the amount offered. - It was then that she s10ned the
receipt and release. oot seo .

- In the statement 1efrard1ng the * mannét’ in which the
receipt and release iwere: obtained, appellee was corrob-
orated by the testimoiiy ' of a \Vltness Wwho ‘overheard the
convérsation between ‘her and appellant’s agents:: “This
testimony was denied by the agents’ Who testified in the .
case, but as'the’j Jury accepted the test1mony of the appel-
leé as'true, s0'must we.' This- estabhshes stich duress' as
to render the contract of reléase unenforceable. T

.1t is a fundamental principle that \eontlacts to be
Vahd must be Voluntarlly made ‘and, whele executed '
under 'such circumstances as would enslaw the will, thie
contract is void. This court, in the early case of Bum
v. Burton, 18 Ark. 214, declared the rule that ‘“A contract
made by a party, cmder compulsion, is void; because con-
sent is of the essence of a contract, and where there is
compulsion, there is no consent, for this must be volun-
tary. Such a contract is void f01 another reason. It is.
founded in wrong or fraud. It is not, however, all com-
pulsion which has this effect; it must amount to duress.
But this duress may be either actual violence, or threat.
* * * Duress, by threats, * * * exists not whereve1 a party
has entered into a contract under the influence of a threat,
but only where such a threat excites a fear of some griev-
ous wrong, as of death, or great bodily injury, or unlaw-
ful imprisonment.’’

In Fonville v. Wichita State Bank & Trust Co., 161 -
Ark. 93, 255 S. W. 561, 33 A. L. R. 125, we said, in effect,
that to constitute duress sufficient to render void a con-
tract because of threats it is necessary that the threats
and circumstances be of a character sufficient to excite the
reasonable fears of a person of ordinary courage. This,
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of course, does not mean an ideal person, but one similar
to the person affected and surrounded by similar circum-
stances. Manifestly, the threats which would induce the
greatest fear in one person and constrain his acts might
have no influence on another and a person.of ‘‘ordinary
courage’’ is one similar to the person against whom the
threats are made as to age, sex, mentality and informa-
tion surrounded by the same, or similar, conditions. 13
C.J. , § 315, p. 400; § 319, p. 402.

It is clearly 1nferable from the ev1dence that the ap-
pellee is a woman of limited information unaccustomed
to busmess transactions. The threats made by the agents
of appellant company would have had no influence, .on
‘many persons, but to us, they appear to have been suf-
ficient to submit to. the jury whether sufficient to. over-
come the appellee’s; mind and to pr event her from exer-
cising her own free will and to cause her to, execute
the release.

It follows from the views expressed that the Judg-
ment of the lower court is correct and should be aﬁirmed
It is so ordered. :
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