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CripER v. SIMMONS.
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Opinion delivered July 6, 1936.

EXECUTORS AND ADMINISTRATORS—PROBATE RECORDS.—Where, in
an action by the heirs of deceased to set aside a sale of lands
made by the administrator under an order of the probate court,
for the payment of debts, the record of the probate court fails
to recite the facts required by § 181 of Crawford & Moses’ Dlg,
there is no presumption of regularlty of the sale.

EXECUTORS AND ADMINISTRATORS—SALE TO WIFE OF ADMINISTRATOR.
~—While failure to comply with the provisions of the statutes re-
lating to sales by administrator of real estate for payment of
debts due by the estate is not sufficient to warrant cancellation
of the sale on collateral attack, yet where they tend to support
allegations of fraud they warrant setting aside the judgment and
a sale resting thereon made to administrator’s wife for an m—
adequate sum.

Appeal from Woodruff Chancery Court A. L.

letchmg Chancellor; reversed.

Ross Mathis and Verne McMillen, for appellants
Jonas F. Dyson, for appellees.
BurLer, J. J. W. Simmons, as admmlstrator of the

estate of B. W, Crider, deceased, presented his petition
to the probate court of Woodruif county alleging that
the personal property’ of his intestate was insufficient
to pay the debts which- had been proved against the
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estate, and prdaying for .an order directing. the sale.of
lot 13, block.28, Liynch’s Addition to-the town of Cotton
Plant,, Arkansas, to. pay said. dehts. -On .October 24,
1932, the court made and entered the following. order:
“On this’ date is. presented to the court.a- petition . of
the administrator asking for.an order-to: sell lot. 13 in .
block: 28 of Lynch Addition to-the town of Cotton Plant,
Arkansas, to pay. debts and :expenses of the administra- -
tion. The court being well advised in .the. premises;fas
to the law .and facts doth find for said petitioner:, It is,
therefore, by. the court, considered, ordered -and adgudged
that it.-would be to the best. 1nterest of the 01ed1tors of
said estate for said property to be sold and the ploceeds
of said sale applied to said debts, and as there is no
personal property or a sufficient amount to pay the al-
lowed claims, said administrator is hereby directed to
sell said property after having complied with the laws
- of this State in matters 6f-sales of this character, and
report his action:to Athis court for its approval.”’ :

, Subsecuent to the date.of this order, at the instance
of the .administrator, an. appralsal was made of .the said
lotin the sum of $400. It appears that the sale was made
and reported to the court; the’ report showing that at the
salé Mrs. Lidie Simmons, the wife of, the admlmstrator,
J. W. Slmmons, had pulchased said lot for the price of
$270. It is.uncertain on what day the sale was made ox
when the report thereof was filed with the probate court,
but the ¢ourt made dn order on Décember 12, 1933, re-
citing’ the ﬁhng of the report, ‘and, finding ' no obJectlons
had.been filed thereto, confirmed the report and directed
the administrator to make and deliver his -deed as.ad-
ministrator to Mrs. Lidie Simmons and, of the amount
of $270°bid; aftér collecting the same, to pay to Mis.
E.W. (,nder $90 as her dower 1nte1 est therein.” He was
ordered’ also ‘to ‘pay $50 to an -attorney for services in
the matter of making the sale. On the‘same day Mrs.
E.'W. Crider‘e;xecuted to Mrs. Lidie Simmons a quit-
claim deed' conveying to Mrs. Simimons. her. dower.in-
terest in the lot sold, and on December 17, 1933, the ad-
ministrator, J. -W. Simmons, executed to Mrs. Lidie. Sim-
mons his deed as administrator to.the said property.
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- Subsequent.to the purchase by Mrs. Lidie Simmons;
she insured the dwelling house situated on the lot with
the Royal Exchange Assurance of London in the sum of
$1,000. This policy was.issued on April 7, 1934, after
which the dwelling .was totally destroyed by -fire-at. 4
time- when the.policy was -in full foree and effect.:.: On
November 6, 1934, the appellants, who were the.heirs
of K. W. Crider, deceased,. instituted an action .in the
chancery :court; of. Woodruff . county in ..which they
sought to have;set aside the sale and deed to Mrs. Lidie
Simmons on.-the ground of fraud.. They,,prayed.tha_t
the . title to the property be vested in fee simple: in
the. appellants, and.-that. the amount of $1,000 under
the insurance policy be adjudged and decreed to-them:
J. 'W. Simmons and Mrs.. E. W. Crider  (styled in-the
complaint :as Mrs. Mae M. Crider) were made party
defendants.. Mr. and-Mrs. Simmons answered denying
the allegations of fraud, alleging that the sale.was regu-
lar, and that the contract of insurance was entered into
at a time when Mrs. Simmons was in the legal possession
of the property, and that she was .entitled to the pro-
aoamst the 1nsurance company The 1nsurance oompanx
answered settlng out a provision of the pohcy as follows :
“Thls entne poliey, unless otherwise provided. by agree-
ment 1ndorsed hereon, or .added hereto; shall be V01d-
1f the  interest of ‘the insured be other than uncondl-
tional and sole ownership, or if the subgect of .insurance
be a- bulldlng on ground not owned bV the assured, in, fee
sunple T Co : . e

. It alléged. that Mrs Lidie Slmmons was not the sole
and uncond1t10nal owner of:the property insured at the
date of the. policy; that, ,therefore, she was.not entitled
to recover under the provisions of the policy,: and that'
same should be canceled and .declared void. :

Evidence was adduced on-the.issues joined,. and a
decree was rendered -sustaining the saleé to Mrs. Sim-
mons,: and the title.conveyed: by reason thereof to her
by the administrator. - The complaint.was dismissed for
want of equity, and judgment was. rendered against the
insurance company. for the face of the polioy.’ . From
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that judgment the heirs of E. W. Crider and ‘the insur-’
ance company have appealed. Appellee, Mrs. Lidie
Simmons, has cross-appealed on the ground that since
the insurance company has denied liability it became
liable to appellee for twelve per cent. penalty and a rea-
sonable attorney’s fee to be asoertalned by the trial court
~ on remand. '

As this is a collateral attack on the proceedings in
the probate court, the appellees rely upon § 181 of Craw-
ford & Moses’ Dlgest which provides that the finding
and recitals of a decree of the probate court authorizing
a sale by an administrator, and ordering the same, that
the administrator was duly and legally appointed, etec.,
and that the facts set forth in the ‘petition which en-
titled the administrator to make the sale, shall be con-
clusive on all parties claiming an interest in said sale
save upon-direct appeal to the circuit court, and that the
finding and judgment of the.probate court shall not be
open to-collateral attack save for fraud or duress. .

"The order set out contains none of the recitals of
the requirements prescribed by statute as preliminary
requisites for the sale of the real estate of a decedent
for the payment of his debts, §§ 153, 156, 157, 158, 161,
Crawford & Moses’ Digest, and, therefore, no presump-
tion arises as to the regularity of the sale. By its ex-
“press terms, the statute provides for collateral attack
on a judgment for fraud or duress. In Watson v. Lester,
182 Ark. 386, 31 S. W. (2d) 955, in holding that a Judg-
ment of the. probate court was open to collateral attack,
§ 181 of Crawford & Moses’ Digest was considered, and
it was held that ‘‘as fraud vitiates everything,”” and
that such was proved, the judgment of the probate court
should be set aside, and the deed based thereon was
ordered canceled.

The lot involved had a dwelhno on it, and E. W.
Crider, in his lifetime, had pu1chased the property for
the sum of $400, but we are of the opinion that a pre-
ponderance of the evidence establishes its value at not
less than $1,000, and, at the time of its purchase by

- Crider, it was insured for $1,500. At the time of the
sale under the probate court proceeding, the dwelling
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situated on the lot.was insured for $500, and afterward
Mrs. Lidie Simmons procured insurance on the same
in the sum of $1,000. While it was not in ‘a desirable
res1dent1al district, it seems clear that. the intrinsic value
was at least in that amount. It was a six room -cottage,
built of finished lumber with brick pillars and canvassed
and papered on the inside. Mr, Biatt, who sold the house
to Mr. Crider for $400, explamed that he sold the prop-
erty because he was living in.Arizona, and had lived
there about two years at the time:of the sale that he
had to leave Cotton Plant on account of his health and-
that he did .not think he received. .the full value of the
property.- Two. of the appraisers testlﬁed in the case..
One stated that he thought the property should be worth
about $1,000. He testified as to some argument between
the appraisers and Judge J. W, Simmons, the adminis-
tlat01 as to- ‘the value, as follows: ‘‘I'don’t remember
just how it was now, but it was my ided to fix the value
of $1,000, and he 1ns1sted on the appraisers holding the
value down ’
also of a controversy as to the value of the property,
and stated that a house of the kind on the property
would run $1,500, and that the ‘value should have been
at least between elght hundred’ a,nd a' thousand dollars
as it stood ; that the appralsement was fixed in order for

The other appraiser who testified spoke .

the admlmstrator to sell at an offer which witness under- - - '

stood he had, and that W1tness was influenced by thls in
ﬁ‘zmg the’ Value at $400.

- Mrs. S1mmons testified that she pald the purchase
price with her money. J.'W: Simmons testified that he
kept this as his fee, except $90 paid for the widow’s
dower interest-and $50 to the attorney. The net result:
was that the estate got nothing: The record also fails
to show that any claims for debts due the estate- were.
filed in the office of the clerk of the probate.court or
proved and allowed by-thecourt, although the testimomy
of the administrator is to the effect that there had been
over two thousand dollars worth of claims filed -‘with him:
Who these claimants are, and .the nature and. amount. of.
their several claims remains solely within the knowled ge
of the administrator.  'Where and when the sale'was had:
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is not disclosed ‘by the evidence. All we know is.that
there was only one bidder who appeared by an attorney.

Other circumstances tendln0 to establish the grounds
for the cancellation of sale are an entire lack of com-
pliance withi'the provisions of ‘our statutes relating”to
sales” by ‘administrators-of real estate for 'payment of’
debts due by the estate. While: these, in thémselves, are
not sufﬁment to ‘warrant' the cancellation’ of ‘the sale on
collateral attack, they tend to’support the allegations
of fraud in'the appellants complaint, and, in connect10n
with the: othér circumstances stated, are sufﬁc1ent to
establish” a legal fraud—while perhaps mot " an " actual
one-—=which, in our ‘opinion, warrants the setting a81de’
of the ]udgment of the probate court and the sale restmg
thereon :

agalnst the. preponderance of the ev1dence, and that 1n‘
cases Where fraud is alleged as a foundation for a_cause
of actlon ‘the fraud must be clearly proved to entltle the -
party assertlng it to the, rehef. prayed. In’ controvers1es
between admlmstrators and those standlng in near rela-,
tion to h1m, and the helrs and dlstrlbutees and credltors
of the. estate, crrcumstances are sufﬁment to estabhsh
such mlsconduct on his part as amounts £0. a, lewal fraud

which, in. ordlnary cases, Would not be suﬁ‘iclent He
represents the heirs and creditors and it becomes hb
duty to act with the utmost good faith, and he can,
neitlier directly nor - indirectly, profit at- the1r expeénse.

This :duty is based on sound -public policy which -treats
him as-a trustee,; and the heirs and others interested in’
the distribution of the estate as.beneficiaries of thé trust:.
This rule forbids the purchase by the administrator of
real estate sold to pay debts, and this is true although
the purchase. may not be made directly by him; but, if:
he is interested therein, the.legal prohibition applies..
Gibson v. Herriott, 55 Ark. 85, 17 S. W. 589. Because of.
the relationship existing between an attorney and client,.
the attorney of an administrator who files a petition and’
obtains -an’order for the sale of property is not allowed
to purchase at.the sale. . West v.: Waddill, 33 Ark..575..
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The law ‘demands so strict an adherence-to’ the adminis-
trator’s duty ‘that no.temptation to weigh self-interest
against integrity can be placed in the trustee’s way.
Therefore, a sale by an administrator of his intestate’s
land to his wife for an-inadequate price; where he bene-
fits in any way, is.equivalent to having sold it'to himself.
Woodward and Wife v. Jaggars, 48 Ark. 248, 2'S. W.. 851.
““The fact that he may seek to evade the law, rather than
openly violate .it by -causing another to appear as the
purchaser, can- avail -him nothing. * * * Wheré he has a
duty to perform as vendor, and takes an ‘interest:by the
purchase; the'inquiry is not whether there was:or was
not fraudiin fact;ithe law stamps-the act as-fraudulent
per.se; and the purchase will be set aside at thé instance -
of the cestui que trust.”” ~McGaughey v. Brown, 46
In the:instant- case the sale. was made for:an in-
adequate. price.to the attorney who ‘had prepared.the
petition- for.'sale of the.property.. The purchase was
made.by. him for the wife of the administrator, one-third
of the proceeds paid.to the widow, $50) paid.to.the attor-
ney, and the-remainder:retained by the administrator
tor his personal usé. - Because of this, and the other cir-
cumstdnces relating to the sale above.stated, the. judg-
ment of the probate -court should be, set aside; and .the
administrator’s - deed based thereon cancelled.: This
result must follow; although it does not appear‘that any
actual fraud was. contemplated: by the "administrator.
Certainly, none appears.with which: the attorney can be
charged, and any such‘imputation is strongly - disavowed
by. counsel for ‘appellants. . . e
There remains to be considered, first, the contention
of the insurer that the policy was void, and should be
canceled, and second, if this contention be erroreous, the
relationship of Mrs. Lidie. Simmons with. respect to the
policy, and the heirs and persons interested in. the. estate.
- 1."- The clause of the policywith reference to-sole
and ‘unconditional ownership is inserted to protect-the
insurer against taking risk on property for an amount
disproportionate to the value: of the interest of the in-
sured.. National: Liberty Ins. Co. v. Spharler, 172 Ark:

H
v
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715, 290 S. W. 594. Or, as stated in Couch Cyec. of Ins.
Law, vol. 4, page 3179, ‘‘This rule of validity is based
upon the theory that the purpose of such provisions is to
prevent oversinsurance and resulting fire loss, due to in-
tentional fraud or to the negligent failure of the insured
“to use reasonable precautions to avoid loss.”” - To comn-

stitute the insured an absolute owner, it is not necessary
that his title be wholly indefeasible: and good against the
world. For this reason, conveyances which are good
‘between- the parties, but which may nevertheless be set
aside ‘as in fraud of others, may be regarded as con-
stituting the grantee the absolute-owner within the mean-
ing of a provision of a policy similar to that dlleged as a
defense by the insured in the case at bar. Cooley’s
Briefs on Insurance (2d ed.) vol. 3, page 2148.

In the case of Atlas Fire Ins. Co. v. Malone, 99 Ark.
498, 138 .S. W: 962, it was held that the insured was the
real and substantial owner of the property. within the
meaning ‘of the terms of the policy where he was in its
undlsputed possessmn and claiming to be the sole owner
under a:deed conveying unconditionally the whole estate
to him, and,.as such, was entitled to recover under a
policy of insurance providing that it should be void if
the interest of the insured was other than unconditional
and sole ownership, both legal and equitable. This seems
to be the general rule. Phoenix Ins. Co. v.-Mitchell, 67
IT1l. 43; Phoeniz Ins. Co. v. Bowdre, 67 Miss. 620, 7 So.
596, 19 Am. St. Rep. 326, (quotmo' headnote): “‘Con-
dition- avoiding policy 1f interest of the insured be
other than an absolute fee-simple means only that he
shall not have a limited inteérest, but shall claim and hold
under a conveyance purporting to invest him with an
estate in fee, * * *.°’ See, also, T'ravis v. Continental Ins.
Co., 47 Mo. App. 482 :

2. Inasmuch as the sale to Mrs. Lidie S1mmons
must be set aside, whatever benefit she might derive by
reason of her occupancy under the administrator’s deed
must be deemed to be held by her as trustee for the heirs
and creditors of the.estate. .McGaughey v. Brown,
supra. Therefore, the proceeds of the insurance policy
due the estate should be -paid to the administrator to be




ARK.] 1083

distributed by him in accordance with the law. The in-
terest, if any, in the policy arising by her ownership of
the dower interest and her right to be reimbursed for the
money actually paid by her to the administrator for the
purchase of the property: are matters properly for the
consideration and decision of the court on remand.

On cross-appeal, Mrs. Lidie Simmons contends that
the insurer should be -charged with a:twelve per cent.
penalty and attorney’s fee. This question seems to have
been waived by consent of all parties because of the
doubt existing as to the validity of the insurance con-
tract, and as to who was entitled to its proceeds. The
administrator, ‘as the representative of the appellants,
and the creditors of the. estate, would be the only inter-
ested party, and as this question appears to have been
waived by him and the other litigants, the relief prayed
on cross-appeal will be denied. :

The decree of the trial court is reversed, and the
cause remanded for further proceedmgs accordmg to
law, and not inconsistent with this opinion.

"McHaxEY and Baxkgr, JJ., dissent.




