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SAFEWAY CAB & STORAGE COMPANY V. KIN CA NNON, JUDGE. 

4-4372

Ophiion delivered July 13, 1936. 

1. PROHIBITION.—Whether a taxicab is a "motorbus," "motoreoach," 
or a "motortruck" within the meaning of act No. 70, Acts 1935, 
p. 157, may depend upon a question of fact, to be determined, 
in the first instance, by the trial court, •ence, prohibition would 
not lie to prevent trial court from proceeding with suit on the 
ground that court had no jurisdiction, because service Was had on 

• the driver only, and that this was not proper service. 
2. PROHIBITION—APPEAL.—Where defendants preserve their objec-

tions to the jurisdiction of their persons, and adverse verdict and 
judgment go against them, such verdict and judgment, if errone-
ous, may be corrected on aPpeal. 

Prohibition to Crawford Circuit Court; J..0. Kin-
cannon, Judge; writ denied. • 

Hardin & Barton, and R. S. Wilson, for petitioners. 
R..E. Hough, for respondent.	 • 
MOHANEY, J. Petitioner, Safeway Cab & Storage 

Co., hereinafter called the company, is a corporation 
with its only office and 'place of : business in Fort Smith, 
in Sebastian county, Arkansas. The other petitioner s 
are stockholders and Officers of said corporation and all 
live in Fort Smith. All the petitioners were sued in the' 
Crawford 'Circuit Court by one Simpson for alleged per-
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sonal injuries resulting to him from a collision between 
the automobile .in whiCh he •Was riding *and a taxicab 
owned by the Company and driven by its seriTant. Serv-
ice was had on the companY in 'Crawford county by de, 
livering a copy of the summons to a taxi driver of the 
corapany, under the provisions of act No. 70 of•the •Acts 
of 1935.. ServiCe' was had on . the individual 'petitioners 
in Sebastian f cOnnty.	•	• 

Petitioners . appeared Specially in the . Crawford Cir-
cuit Court and . filed•a motion to quash the service:upon 
them for-Want of jurisdiction of • the persons of peti. 
tioners. This Motion . waS overruled, and this original 
action. is brought in this court for a writ prohibiting the 
court from proceeding further in the premises..: 

Section 1 of said act 70 reads as follows : "When 
the defendant is the owner or the operator of any motor 
bus or • bliseS; Motor cOach*Or Coaches, or Motor trnek .or 
trucks, engaged in the business of carrying and transport-
ing either passengers, freight, goods, wares or mer-
chandise over any of the highWaYs of this State, the serv-
ice of summons . may be had npon any such owner.or•op-
etator by.serving same upon any 'clerk or agent of such 
ownet or operator selling:tickets or transacting any 
business fOr such owner or operafor, or may be upon 
any'driver or chauffeur .of any bus, coach or truck being 
operated or drivenby such driver or chauffeur as • a serv, 
ant, agent or employee of any such:owner or operator, 
and service sO had. .upOn the • agent or agents of . any Such 
owner or operator' or had . .upon apy suoh 'cl-i-offeur or 
-driver of any such bus, coach or truck-being operated or 
driven'by snéh 'driver or *chauffeur as a servant, agent 
or employee of any such oirnOr or .opetator :shall be 
deemed and considered as . good•and valid service upon 
such owner or operator 'whether 'such owfier or operator 
be , a person,- firm or cOrporation." • .	. • 

• •It.. is contended by the conipany that its business is 
that. of operating taxicabs . for 'hire; and . that a taxicab 
is neither a ."motor bus," "motor .coach". or "motor' 
truck," as said tering are used in said act, and• that, 
therefore, the:service had, upon its . taxi driver.M. Craw-
ford county is invalid; because not :authorized by said'
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act. 'We pretermit 'a : discussion of that qnestion 'at:This 
time.. ! The trial court . i8 a court , of general .jarisdiction 
and The subjecf-matter of. the aation is within its original 
jurisdiCtion. Whether the Court has jurisdiction of the 
persons of the petitioner's is a squestion that may be de-- 
terMined on appeal, • if the court is; in ! facti without such 
juris lc ton. Whether a .taicab is . sUch. a conveyance 
as is . referred to in said .act No, 70.May depend upon a 
question .of fact, to be..determined, in ;the first instance, 
by the , •trial court. ! In this respect the question is ruled 
by' the 'redent case of-Robinson v. Means; ante p. 816; 
95 S W. (2d) 98,. where all: the : Prior r'ecent :cases 
are collected. -We there ! said: "ProbablY in most in-
stances the .facts upon which jurisdiction may , rest or be 
deterrained' are .contro'yertect 'In ! other : . ih§tah6e8 ,, • they 
might be controvertedthat is to 8ayl, there: is the !pes'-' 
sibility , of the facts being'disputed. In either !event; the 
matter is one that mitst be determined by the•trial court, 
and in• the proper , ex:ercise of the trial cOurt's funetions 
we de net interfere by . prehibition. ,We might differ most 
seriously from the . view 'taken by the-trial CoUrt, 
we-think : the 'trial !court erred, .We can .- correct thA only; 
upon : appeal..? ? :	7 	 • ; ; •	 '	 • '	 • •	 :	 • 

• If petitioners 'preserVe their objections to the jUris-: 
diction:of : their -perSons in:the trial of : this cause, aild an 
adverse verdictand judgnient go againSt them Or either. 
of them; then, if erroneous; it may , be corrected on appeal. 

Means,, swOra; • Chapman. Deivey Lbr. , Ca.' 
v. Meaw-; 191. Ark. 1066; 88 S. W., ! (2d) 829. •	! • • 

The Writwill.be denied.- ; :


