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1. PROHIBITION.—Whether a taxicab is a “motorbus,” “motorcoach,”
or a “motortruck” within the meaning of act No. 70, Acts 1935,
p. 157, may depend upon a question of fact, to be determined,
in the first instance, by the trial court, hence, prohibition would
not lie to prevent trial court from proceeding with suit on the

" ground that court had no jurisdiction. because service was had on
the driver only, and that this was not proper service.

2. PROHIBITION—APPEAL.—Where defendants preserve their objec-
tions to the jurisdiction of their persons, and adverse verdict and
judgment go against them, such verdict and judgment, if errone-

" ous, may be corrected on appeal. a

Prohibition to Crawford Cireuit Court; J. 0. Kin-
cannon, Judge; writ denied. - _ ' :
Hardin & Barton and R. S. Wilson, for petitioners. :
R. E. Hough, for respondent. ' :
McHarey, J. Petitioner, Safeway Cab & Storage
Co., hereinafter called the company, is a corporation
with its only office and place of business in Fort Smith,
in Sebastian county, Arkansas. The other petitioners
are stockholders and officers of said corporation and all
live in Fort Smith. AIll the petitioners were sued in the'
Crawford Cireuit Court by one Simpson for alleged per-




1020 SarEway CaB & STORAGE COMPANY v, [192
Kincanxow, JUDGE.

sonal injuries 1esultmg to h1m from a collision between
the automobile in which he ‘was riding and a taxicab
owned by the company and driven by it.s servant. Serv-
ice was had on the company in Crawford county by de-
livering a copy of -the summons to a taxi driver of the
company, under the provisions of act No. 70 of the Acts
of 1935. - Service was had on- the 1nd1v1dual petltloners
in Sebastian'county: Lo

Petitioners appeared spec1ally in the Cr awford Cir-
cuit Court and filed a motion to quash the service upon
them' for.-want of jurisdiction -of the persons of peti-
tioners. This motion -was overruled, and this original
action is brought in this court for a writ prohibiting the
court from proceeding further in the premises.

Section 1 of said act 70 reads as follows: ‘“When
the defendant is the owner or the operator of any motor
bus or-buses, motoF coach or coaches, or motor truck or
trueks, engaged in the business of carrying and transport-
ing either passengers, frelght _goods, wares or mer-
chandise over any of the highways of this State, the serv-
ice of summons may be had upon any such owner.or-op-
erator by.serving same upon any clerk or agent of such
ownet or operator selling tickets or transacting any
business for such owmer or operator, or may be upon
any driver or chaunffeur of any bus, coach or truck being
operated or driven by such driver or chauffeur as a serv-
ant, agent or employee of any such owner or operator,
and service so had upon the agent 01 agents of any such
owner or operator or had. upon any such ‘chauffeur or
-driver of any such bus, coach or truck being operated or
driven'by such driver or chianffeur as a servant, agent
or employee of any such owner or operator shall he
deemed and considered as good and valid service upon
such owner or operator Whether euch owner or opel ator
be'a person, firm or corporation.’’ '

- Tt is contended by the company ‘rhat its busmess is
that of operating taxicabs: for hire; and that a taxicab
is neither -a . ‘‘motor bus,”’ “mot01 .coach”. or ‘‘motor’
truck,”’. as said terms are used ih said ac,t and- that,
the1ef01e the:service had upon its taxi dr1ve1 in Craw-
ford county is invalid; because not .authorized. by said'
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act. “We pretermit a discussion of that question at this
time. The trial court is a court of geneial Jurisdiction
and the subject-matter of the action is within its original
. Jurisdiction. Whether the court has jurisdiction of the
persons of the petitioners is 4 question that may be de-
termined on appeal, if the court is; in fact, without such
jurisdiction. ‘Whether a taxicab is such a conveyance
as 1s referred to in said act No. 70.may depend upon a
question .of fact, to be -determined, in.the first instance,
by the trial court. -In this respect the question is ruled
by thé recent case of Robinson'v. Means, ante p- 816,
95 8. W.'(2d) 98, where all the prior recént cases
are collected. We there said: ‘‘Probably in most, in-
stances the facts npon which jurisdiction may rest or be
determined are controverted: Tn- otheér instances, they
might be controverted, that'is to say, there is the pos-
sibility of the facts being disputed. In either event; the
mattér is one that must be determined by the trial court,
and in the proper: exercise of the trial court’s funétions
we'do not interfére by prohibition. - We might differ most
seriously from the view taken by the trial: court, but if
we think ‘thé-trial court erred, we can correct that only:
upontappeal:?” o ino ol
- If petitioners preserve their objections to -the juris:
diction: of their persons in'the trial of ‘this cause, aiid an
adverse verdict' and judgment go against them or either-
of them; then, if erroneous; it may -be corrected on appeal.
© Robinson-v. Means, supra; Chapman. & Dewey Lbr. Co.
v. Means; 191 Ark: 1066, 88 S. W..-(2d) 829. BRREEE
The writwill be denied.  ; :.:c - .
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