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‘MerroporiTAN Lire Instraxce CoMmpaxy v, JoxEes.,
44323

"Opinion’ delivered on rehearing October 5, 1936.
._ Insurance—Evidence held sufficient to support the verdict of
the jury on the ‘question of total and permanent disability.”
. INSURANCE.—The fair intention of the parties, in enteting into
" disability -insurance ‘contracts, is that the insured shall- receive
indemnity when he is so disabled as to prevent him from engaging
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;+., in, the. work_for which he is fitted without injury to, himself, and
if by reason of hxs dlsablllty he’ is unable to pelfmm all of the

......

substantlal and material acts of the’ work or busmesq in whlch he

75+ is engaged-in ‘the usual and customaly way, he'is totally disabléd.

8- - INSURANCE.—Under a group. pohcy providing that ‘“upon-ieceipt

.at the thome office * *.* of due proof that any. employee ¥!¥ % has

- become totally and permanently disabled the company w111 pay

equal monthly mstallments * 4 *, The ﬁrst monthly mstallment

" will be paxd upon receipt’ of ‘the’ proof of’ total and’ permanent

o dlsabxllty,” proof of dlsabllltY‘ is'not ‘a ‘¢ondition precedent ‘tofthe

- fixing"of liability, -but isionly a: prerequisite: to. the; institution of

.., ,an.action to recover for, the liability; and insured may, under such

a polxcy, 1ecover from date of dlsabmty, and not merely from
date of recelpt of proof by the company """

: Appeal flom Ouaclnta Cn'emt Court Second DlVl-
sion; 4. L. Bmmbelow Specml Judge; revelsed and dis-
m1ssed w1thout pleJudlce C P
i Ha7’)_j Cole Bates,. Mome GmJ, Burro'wf cﬁ Chou‘n-
ing, Gaughan,.Siff ord, Godzom cﬁ G(m:ghcm and Streett cﬁ
Streett for appellant. .. e et
i Laquwe L. Wzlson for appellee ol el
-BurLig, J..-The appellee, Jewell J ones, was 1nsu1ed
W1th the. appellant, Metropolitan: Life Insurance - -Coms-
pany,-as.an employee.of the Géorge & Sherrard Paper
Company..of Camden, "Arkansas, .a subsidiary -of..the
International Papeér Company,: under . two certain group
policies. -'One, No..1864G; . was for life insurance and for
monthly indémnities in'the, event. of itotal and: permanent
disability. ; The-other: insurance: was: under a certificate

“numnbered 187GH  providing for .wéekly -indemnity. for

total .temporary.disability. - 1Both of:these: policies 'were
in force .in;November; 1932, at. which:.time -appellee be-
camé: totally disabled by.reason ‘of ‘‘skin eruption from
cement irritation.’’..The insurance:company-séttled: with
the inqure’d for 'this- claim About Se‘ptember 98 19"

: 1tv beneﬁts under lns celtlﬁcate N 0 1864(} and f01 the

same d1sab1hty for Whlch he, had. Irecexved eompensatlon
unde1 the claim that it \vas Aemporary. it ey g
- .On November 1, 193{, appellee’ ﬁled smt to recover
tor his total: and pelmanenti.dlsablhty The appellant
filed .a, motion to-require, appellee to;allege the, date and
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character of proof, if any, furnished, and also a motion
to abate and dismiss because no such proof had been
furnished. These motions were overruled, whereupon
an answer was filed denying the total and permanent
disability of appellee and further denying that  any
notice or proof had been furnished on’the issue relating
to total and permanent dlsablhty The case’ was' sub-
mitted to the jury on these issues and a verdict was re-
turned in favor of the appellee in the sum of $1,366.44.
The court thereupon assessed a penalty of ‘12 per cent.
on the amount and an attorney’s fee in the sum of* $250.
It is insisted by appellant for reversal and dismissal
of the case that the verdict of the jury finding the-appel-
lee totally and permanently disabled was without’ sub-
stantial evidence to support it. ' It is true the pIOOfS
made in 1932 claimed that the dlsablhty was temporary,
and there is evidence to the ¢éffect that since the payment
by the insurer of the claim for total temporary disability
appellee has continued to work at manual labor in his
usual and customary manner .with no'signs .of being in-
capacitated to perform that kind of work. : On the other
hand, there is- substantial testimony. to the effect. that
whatever work he has performed -since November, 1932;
has been: with -extreme discomfort. The evidence justi-
fies the inference that appellee ‘and his physicians were
mistaken in November, 1932, when the disability was
thought to be only temporary, and that instead it has con-
tinued and appellee is now, and has been, in. such. physical
condition as to render it dangerous for him to engage in
heavy manual labor. .. Appellee is a common laborer, not
fitted to make a living in any other way.” The evidence
was therefore sufficient to-support the verdict of the jury
on the question of total and permanent disability.

The fair intention of the'pérties when entermg into
contracts like the one under consideration is:that the
insured shall receive 1ndemn1ty When he is' so disabled
as to prevent him from’engaging in the work for which
he is fitted without 1n3ury to himself, and; if by- reason
of his disability he is unable to- perform all of the sub-
stantial- and matetial acts of the work' or business in

T
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which he is engaged in the usual and customary way, he
is totally disabled. Zitna Life Ins. Co. v. Spencer, 182
Ark. 496, 32 S. W. (2d) 310; Mutual Life Ins. CO v.
Marsh, 186 Ark. 861, 56 S. W (2d) 433. ‘

It is next contended that the action is‘prematm‘e
and the verdict of the jury excesswe These  conten-
tions are based on the contract of insurance which pro-
vides: ‘*“Upon receipt at the home office in the city of New
York of due proof that any employee * # * hag become
{otally and permanently disabled,* * * the company will
pay equal monthly installments * *x The first monthly
installment payment will be paid upon recelpt of the
proof of total and permanent disability * * *”

In answer to this contention the appellee urges that
as early as November, 1932, the appellant had knowledge
of his disability. and ample .opportunity to investigate
this claim before suit was brought. He cites, and relies
upon, the cases of Hope Spoke Company v. Maryland
Casualty Compam, 102 Ark. 1, 143 S. W. 85; 38 L.
R. A. (N. S.) 62, Ann. Cas. 1914A 268; Mutual Life
Ins. Co. v. Ma,rsh 186 Ark. 861, 56 S. VV ’(9d) 416,
and the recent case of Mutual sze Ins .Co. v, Morris, 191
Ark. 88, 83 S. W. (2d) 842, announcing the doctrine that
except in cases where the. proof of- llablllty is made a
condition precedent it is the existence of disability that
fixes liability and.not proof thereof. : These, cases have
no application to the questlons involved in the case at
bar for the reason that there is no contentlon that the
proof of disability is a condition precedent to the ﬁxmg
of liability, but only that it is a prerequlslte to the in-
stitution of an action to recover for the liability.

It is a fact that appellant had notice in November
1939 that the appellee was: disabled, but there was no
Vnotice that his disability was permanent. Appellee calls
attention to the claim signed by him on November 25,
© 1932, to which-is appended the statement by Dr:. Roblns, :
and in which claim reference is made to the policy insur-
ing against total and permanent disability. - No signif-
1cance can be attached to the Ieference made’to the policy
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under which the appellee would be entitled, if totally

and permanently- disabled, to monthly benefits hecause
no claim was made to ‘rhe effect that the insured was
totally and permanently disabled. The claim was treated
by, both the insured and insurer.as one for total disability
temp01 ary in,its nature and settlement was made on that
basis... The p100f is clear that the first time the insurer
was 110t1ﬁed of any. clalm for permanent disability was
hy lette1 of appellee’s attorney dated September 28, 1934.
Aftel some correspondence the insurer advised the attor-
ney on October. 30, 1934, that appellee’s insurance had
expn ed, and, without waiving any rights it might have,
enclosed blanks for- making plOOf of dlsablhty cla1ms
There is no contention made either in proof or in argu-
ment” that said blanks were not received, but, instead
of forwarding: preof of disability as 1equued under the
telms of the policy, appellee filed this suit.

Under the 1anguage of the policy the appellant re-
stncted ‘the time i which’ payments should begin to be
made untﬂ the 1ece1pt of proof of pelmanent disability.

ITa
“ua is similar {o the con‘m act involved in Atlas Life Ins.

Co v. Wells, 187 Ark. 979,.63.S.. W. (2d) 533. In thdt

case we quoted w1th app;oval ‘the fule announced in 1
C. J '107, 108, ‘as follows: “By the weight of authority,
it ig' ‘ground. for abatement that the action was prema-
tulely br ouo'ht even thoufrh the right of action has ma-
tured bef01e t11a1 .as, in most’ JllllSlethllS, where an
actlon is brought before maturity on a note or other
debt “wwhere the ‘timé for. payment of a note or other
debt has been extended by agreement, and ‘an action is
brought bef01e expiration of the period of the extension;
where an action is brought before the happening of an
event upon the happenmg of which the right to commence
the action-is to acerue; and in many other like cases.”” In
that. case we held; followmg the atuthority cited, that a
suit was: plematule where "the policy provided for pay-

ments:to-begin at a certain time after receipt of proof
of. disability. and suit was filed before that time elapsed,
even though thé right of action might have matured be-
fore.the trial. TP

o S
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‘The évidence touching the disability of the afppellee
- appears to have been fully developed and it might ‘appear
that no useful purpose could be served by’ reversal of
the judgment, but, under the authority of Atlas sze Ins.
Co. v. Wells, supra, which is supported by the Welo‘ht of
authority, a dismissal of the éase beoomes necessary
This action, however, does not plegudlee the right of
the appellee to bring anothe1 suit ‘without makmg further
proof. of disability since the appellant 1s ‘now fulls' ap-
prised. of what ‘the proof would show. In view of the
p0s31b1l1ty of another’ trial, we deem' 1t approprlate to
state that the contention of appellant that dlsablhty pay-
ments are to be computed, from the time of rece1pt of
proof rathe1 than from the happenlng of the dlsablhty
is erronéous and i is not supported by the case of Mutual
Life Ins. Co. v. Mcwsh supra. Under the terms of the
eontract of i 1nsuldnee the appellee,. 1f totally and ,perma-'
nently, disabled, would . be due, the stlpulated monthly
benefits . from . the ha,ppemnn’ of the ‘disability and not
from the datc of recelpt of ploof as. contended by api
pellant o . .

It follows that the petltlon f01 1ehear1nfr should be
granted. The opuuon.delwﬂred June 8 1936 .is.there,
fore Wlthdrawn the above and foretromg 1s substltuted
therefor, and the ;)udg'ment is reversed and the case dis-
mlssed Wlthout p1e3ud1ce e iyt




