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Oplmon dehvered J uly( 3 'A1.936 |

1. VADEPOSITORIES.—Under act No! 169, Acts 1931; p. 476, the county
" board of education had‘authority to- designate-all ‘three banks of
J. county as depositoriesfor school funds. . .,
2. BANKS AND. BANKING. —Where the evxdence shows that prior to
‘makmg deposlt of county school funds, the county board of edu—
* cation ascertamed the condltlon of’ the bark and found that it
—could not make’ a bond’ ‘securiiig thie' deposn: that the bank ‘ac-
. cepted the deposit of the funds ‘as a preferred deposit, it was,
on the bank’s failure, held sufficient to sustain decree granting
priority to the claim of the school district for the dep051t
3. - BANKS AND BANKING—SPECIAL DEPOSIT.—Acts -1931, 'p. 476, pro-
. viding for deposit of school funds and Acts 1927 p. 297 requiring
agreement for spe(:1al deposﬂ: to be in wrltmg are to be con-
strited together; but’ letter of cashier ‘stating. that’ deposit was
Aaccepted as a spec1a1 dep051t was sufficient to meet the requlre-
“iments: "o 0 C A
4. BANKS 'AND: BANKING—AUTHORITY OF CASHIER. -—The Cashlel‘ is the
. agent of the bank, and not:of the directors; and hls acts, within
his ofﬁc1a1 sphere are bmdmg on the bank, and those who deal
with’ hnn are presumeéd to know. the extent of his general power,
and a limitation of his autliority is not binding ‘on those “who
'do not know of it;-so he had authority to. accept the funds'of the
district as.a preferred deposit for bank; réndering it unnecessary
that plaintiff be able to. identify the funds.
5. BANKS AND BANKING. — Evidence that school funds were accepted
as’a special déposit held sufficient to entltle ‘county treasurer, in
- action against insolvént bank, to pricrity of claim against its
: assets, and to support decree awarding priority of . claim:
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Appeal from Jeﬂ"erson Chanoel v Court H.R. Lucas,
Chancellor; affirmed. .

Sam Lemne for appellant

. Coleman & Gantt, for appellees. SN

MEeraFFY, J. Thls suit was begun by appellees in
the Jefferson Chancery. Court. asking: for .judgment
against ‘the appellant, Marion: Wasson, as Bank Com-
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missioner of . the, State:.of . Arkansas.in charge:of the
property-and affairs of the Cotton Belt Bank & Trust
Company and the. National. Bank -of Commerce of Pine
Bluff for $13,850.91 with,interest.. They asked.that it
be adjudged a preferred claim entitled. to. priority, and
. that it be paid in full before other :claims.are paid out of
the assets .of the Cotton Belt Bank .& Trust Company. -
~ On May- 6,:1932, the county board of- education. of
Jefferson- county -adopted  a resolution designating the
three banks of Jefferson -county .as depositories for:the
school funds of Jefferson county: :On.May 11, 1932 the
cashier of the Cotton Belt Bank & Trust Company wrete
the following letter to-the treasurer ot Jeffel son county
“Mr, AL C. Pledael County TlOdS o
“‘Pine Bluff, Arkansas
“Dear Mr. Pledoer : S
‘““We havé been informed that the county board of
educatlon of  Jefferson ‘County on May 6,-1932 adopted
a resolution designating all of the banks of' Jefferson
~ County 4as legal depomtones of the commont school funds
of the county." ' e
' ““Under the - prowslons of section 74 of the 1931
Editioii of the School Taws 6f Arkansas, we accept ‘the
dep051ts of any school funds made by sou as tleasurer
Wlth us'as’a preferred deposit. - o IR
S “‘Yours tluly, . Lo
‘ “(Swned) Wendell D Lee, Cashler 9

The appellant filed;a response, to; appellee S pet1t10n
denying the allegations in saldvpetltlon and -alleging that
§ 74 of act 169, of the- Acts of the General Assembly of
the State. of Arkansas for 1931, .was _unconstitutional ;
that the eounty board of edueatlon was WJthout authority
to name a- dcpos1t01v and, if it had author ity,:it did not
properly designate the Cotton Belt Bank & T1ust Com-
pany .as the depoutorv for school funds; that if the boax d
of education had auth01 ity, and pr opelly deswnated sald
bank, such deswnatlon was of no effect <1fte1 ‘the term
of the palt1c1ﬂal county: boald then funetlomno and
afte1 the expiration, of the tenn of. ofﬁce of :the treaQ-
urer, and ;the term of oiﬁce of the county Judoe that
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Wendell Lee, cashiei; had no authority, without the con-
sentiof-the officials of the bank, to'create a preferred
deposit; ‘that no’ request ‘was made of ‘the bank under
§ 74 ‘above mentioned, for bonds of the character spec1
fied, nor- a surety bond that:thé bank at.the:time was iu
posmon to deposm bonds ‘of the character- reqmred and
was in .position to “obtain & -Surety 'bond;"that if the
deposit-was.so.made: as to.become ‘a.p'ref‘er_red deposit,
the appellees have waived the preference by failing to
proceed against-the Cotton Belt Bank &.Trust Company
or:the :State Bank: Commissioner, at the time said bank
was placed on a:restrictive basis as: toi.deposits; and. by
accepting 50 per.cent. of the deposits April 4;.1934; that
the bank did not treat the school deposits as a preferred
deposit, but handled them in the same manner.that other
general deposits of the bank were handled.. ../ - -
+ .The following.. agreedfstatement of facts ;was intro-

duced in evidence: ' *‘It is hereby.stipulated.and:agreed
by .and between the partles hereto:that upon. the heauno
of the petition of A. C..Pledger, ,the treasurer of J eﬂ"el-
son county, Arkansas, and R. H. Wllhams, the county
judge,of Jefferson county, Arkansas, which was filed
herein on the 8th day of February,. 1935, the. following
facts shall be.considered as having been duly:introduced
in evidence and proved in. this’ cause,, and shall be. so
taken and acted upon by, the “court in rendermor Judw—
ment on the said pet1t10n w1thout further proof of said
facts, to-wit
' ¢‘That the petltloner ‘A."C.'Pledger, 1s now and has
been at:all times since the first ‘day of January, 1931,
the duly elected, quahﬁed and actrng treasurer-of J effer—
son - County, Arkansas that ‘the ‘term of office as ‘suich
treasurer which he was serving on the’ 11th'day of May,
1932, expn‘ed December 31,1932; that he enteréd upon
a:new term of- office or the first day of" January, 1933,
Wh1ch expired December 31, 1934, ‘and that he entered
upon another'new term of ofﬁce on the first ‘day‘of Jan-
uaty, 1935, which will expire December 31, 1936.

© ““That the petltloner R. H. Williams, is now and has
béen at all times'since prior to the first day of January,
1931, the' duly élected, qualified and aéting ‘county judie
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of Jefferson County, Arkansas, serving ‘as-such for the
several successive- terms as prescnbed by law during that
time.. .
“That on the 6th day of May 1932, the duly elected
qualified and acting county board of education of Jeffer-
son County, Arkansas, adopted a resolution:designating
all the banks. of Jefferson -County as.depositories for
school funds :of Jefferson County and delivered a copy
of the said resolution: to:the petitioner A.:C: Pledger as
county treasurer.~: A copy of the'said resolution as
adopted by the. said county board of education .and de-

livered;to the said petitioner is attached hereto, marked
exhibit A," and made a palt of thls ameed statement of
facts.:

.-t ¢“That at the tlme of the adoptlon of the sa1d resolu-
tion' T. W-. Moore.was the president,.and Mrs. ‘Merlin
Moore was the acting secretary of the said county board
of education. :

“¢That on the. 6th day of: May, 1932 and thereaftel
‘until- the 10th day-of March, 1934, the Cotton Belt ' Bank
& Trust' Company ‘was..a 'b'ank- duly- chartered by the
State of:Arkansas-and engaged in business as a bank in
the city of Pine Bluff, Jefferson County, Arkansas, and
that Wendell D. Lee was its duly -elected and actmn
cashier. '

© “¢“That on thé'11th day of May, 1932, Wendell D Lee
as cashier of the said Cotton Belt :Bank & Trust. Com-
pany,” wrote ‘and delivered to ‘the petitioner, A. -C:
Pledger; as treasurer of Jefferson:County, Arkansas; a
writing which is attached hereto, marked exhibit B, and
made a:part of this-agreed statement of facts. -

~¢-¢‘That«upon' the receipt: of said writing: which i3
made exhibit B hereto, .the petitioner, A. C. Pledger, as
treasurer of Jefferson County, ‘Arkansas, opéned a new
account in thé Cotton Belt Bank & Trust Company as
‘common -school .fund of Jefferson County,” and trans:
ferred'to said account 'the amount of:school funds which
had theretofore been deposited in'said bank to the credit
of A C. Pledger, county treasurer, and thereafter the
said petitioner made deposits of school:funds to said new
account from: time: to.time. On December:31, 1932, there




1010  Wasson, Baxk ComMISSIONER . PLEDGER. [192

was deposited in the Cotton Belt Bank & Trust Com-
pany in the said common school fund of Jefferson
County, a balance of thirty-two thousand, two hundred
and eighteen and 28/100 dollars ($32,218.28).

“‘That a statement of the amounts deposited to and
withdrawn from the said common school fund of Jeffer-
son County in the said Cotton Belt Bank & Trust Com-
pany from December 31, 1932, to February 28, 1933,
when the said bank was placed under restriction is as
follows, to-wit:”’ (Tables of figures omitted).

““That on the 28th day of February, 1933, the said
Cotton Belt Bank & Trust Company was placed under
restriction by the Bank Commissioner of the State of
Arkansas, and thereafter only five per cent. of the
amounts on deposit in said bank or the sum of $15,
whichever was the larger amount, was permitted to be
withdrawn.

““That on the 10th day of March 1934, the: sald Cot-
ton Belt Bank & Trust Company. was taken in charge by
the Bank Commissioner of the State of Arkansas. for’
liquidation as an insolvent bank,-and is now. being:liqui-
dated by the said Bank Comm1ss1oner throuah J: E.
Wllhams, Special Deputy Bank Commss1oner under the
supervision of the Jefferson Chancery Court in this pro-
ceeding.

“That at the time the said Cotton Belt Bank & Trust
Company was closed by the State Bank Commissioner,
the petitioner,” A. C. Pledger, as ‘treasurer of. Jefferson
County, Arkansas, had on deposit in the said bank school
funds in the amount of $27,701.81.

‘‘That under a plan or reorganization approved by
the Comptroller of the Currerncy and Bank Commissioner
of the State of Arkansas, one-half of all amounts. on
deposit in the Cotton Belt Bank & Trust Company which
were under restriction was paid by the National Bauk
of Commerce of Pine Bluff, which took over a portion of
the assets of the said Cotton Belt Bank & Trust Comi-
pany, and began business as a national bank in the place
formerly occupied by the said Cotton Belt Bank & Trust
Company Pursuant to the said arrangement, the peti-
tioner, A. C. Pledger, as such treasurer received:$13,-
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850.90, 1'ep1'esenﬁng one-half of the restricted deposit to
the credit of Common School Fund of Jefferson County
and gave his receipt therefor as follows, to-wit:

“Common School Fund of Jefferson County,'A
““Pine Bluft, Ark., April 4, 1934.

“RECEIVED OF NATIONAL BANK OF COM-
MERCE OF PINE BLUFF (OF PINE BLUFF, ARK-
ANSAS) THE SUM OF THIRTEEN THOUSAND
AND EIGHT HUNDRED FIFTY AND 90/100 DOL-
LARS ($13,850.90) as EVIDENCED BY DEPOSIT
SLIP, IN SUCH AMOUNT, OF EVEN DATE HERE-
WITH REPRESENTING THE DEPOSIT OF SUCH
SUM TO MY CREDIT IN SAID BANK. .

“This payment represents 50 per cent. restricted
balance of undersigned in Cotton Belt Bank & Trust
Company. . .

.. ““The undersigned hereby acknowledges that the
funds paid to the undersigned, as evidenced by this re-
ceipt, have been paid from a trust account established
(for the benefit of creditors of Cotton Belt Bank & Trust
Co., of Pine Bluff, Ark.) with National Bank of Com-
merce of Pine Bluff, pursuant to plan of reorganization
of Cotton Belt Bank & Trust Co. approved by the Comp-
troller of the Currency and the Bank Commissioner of
the State of Arkansas, and also pursuant to contract
(made in furtherance of such plan) between Cotton Belt
Bank & Trust Co., the Bank Commissioner and National
Bank of Commerce of Pine Bluff, a copy of which con-
tract and a written statement of which plan are on file
-with the Bank Commissioner of Arkansas, and with the
Comptroller of Currency at Washington, D. C. And the
undersigned, in consideration of the payment to him (in
the manner above acknowledged) of the sum represented
by this receipt, hereby assents to the plan or reorganiza-
tion aforesaid, and to all provisions of said reorganiza-
tion contract, and also acknowledges that he is a direct
‘beneficiary under a loan, mentioned in said contract and
contemplated by such plan, made to Cotton Belt Bank &
Trust Company, by Reconstruction Finance Corporation,
~and he hereby approves- the procurement of such loan
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and. the ‘pledge and mortgage -of -assets: made fo secure
the payment thereof... Provided that the undersigned
does not waive any rights which. he: may: have to-claim
that the deposit in the Cotton Belt Bank & Trust Com-
pany is a preferred depos1t
‘““Common_School Fund of J effelson Countv
' “ByA ¢, Pledger, Treas. .
“WITNFSS . E. VV Alexander.” ’,
“That the, balance of $13, 850.91 of the sa1d depos1t
to the credit ‘of . Common School Fund . of J effelson
Oounty remaining unpaid belongs to school dlstncts,m
Jefferson County; Arkansas, and school funds as follows,
‘to-wit:’? (Table of ﬁgures om1tted) Cor e -

_ ““That when the Bank Commlssmner of the State of
"Arkansas took’ charve of the’ property and affairs of the
said Cotton Belt Bank & Trust Company for hqu1dat10n
on the 10th day of March, 1934, a statement of’ the assets
and liabilities of the sald bank as shown by the inven-
t01y filed by the said Bank Commissiorier ‘i in this matter
'was as follows:’” (Inventory of assets of Cotton Belt
Bank & Truit Company omltted) : ‘

(Compa1at1ve statement of assets and llabtlltles of
Cotton Belt Bank & Trust Company omltted ) 3"
“That du11no the t1me herembefore mentloned no
bank banke1 .or trust company made a propos1t10n or
bid to become the- depository ‘'of the public funds of
J efferson County, Arkansas, and no county depos1t01v
was ever selected. or des1gnated by, the county cou1t or
‘the county Judoe of said county.. . Lt
,““That prior to the filing of the sald petltlon he1e1n
the ,county court of Jefferson County, Arkansas, on,the
8th.day of February, 1935, made and entered an order
-authorizing and directing the petitioners herein-to act
for said court in this'matter. A copy of the said or der,
S0 made .and entered, is attached hereto, marked. Exhlbn
¢C? and made a part of this agreed statement of facts.

- “Following the making - of the ‘said "order: of.:the
county court: and prior to the filing of the'said petition
herein, the said petitioners made, presented: to-and filed
with .the said .Special Deputy Bank Conimissioner . in

o

s iu)-i’-!i'.
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charge of the property and affairs of the said: Cotton Belt
Bank & Trust Company proof of the said claim in the
sum of $13,850.91 for said school funds as a:.preferred
deposit entitled to priority of payment.. . A copy of the
said proof of claim so filed is. attached hereto, -marked
Exhibit ‘D’ and made a part of. thls agreed statement, of
facts.

. ““That mo- palt of the sald balance of $13 800 91 has
beenpald”-.- P N T ol e

* After the 1ntr0duct1on of - other ev1dence the court
enteéred a decree finding :the issues in favor of the claim-
ants and that the clalm for school‘funds on'deposit-in
the Cotton Belt Bank & Trust Company ‘in the amount
of $13,850.91 is' a -préferred claim dgainst’ the bank and -
should be paid in full before other clalms for deposits
are paid.. The court found in favor of the National :Bank
of Commeéree of Pine Bluff and dlSIIllSSGd the pet1t1o11 as
tOlt . ) I . . PN s MPERME S

Appellant ﬁlst contends that thele was' ‘no- actual
demgnahon ofa-depository and that the alleged’ desig-
nating authority had ceased to exist before any act1on'
accrued to the county... " There were but three banks in -
~-Jefferson: county, and:the Board of Educatwn adopted
the resolution :above set -out des1gnat1ng the “three. We
know of no'reason why they could not designate all'three
banks as depositories, and the Cottorn Belt Bank & Trust
Company, through-its cashier, accepted the dep081t as o
preferred clalm under § 74 of act ]69 of 1931."

Section 74 of said act ‘reads as follows “‘All gen—
‘eral "deposits of 's¢hool funds in banks shall be secured
by bonds of the United States, or ‘bonds of the State’ of
‘Arkansas, or by bonds of' a pohtlcal subdivision theteof
‘which has never defaulted on any of its obligations, il
" an amount at least equal to the amount of 'such deposit,
‘or-by-a bond -executed by:a surety company:authorized
to do business in the State.of.Arkansas; such surety .on
such bond to be approved by the Commissiener of Hdu-
cation.. . Provided that if the bank selected by the school
board as .a depository -of its funds shall be unable to
secure such school deposit-.as herein set out, it shall ‘be
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authorized to accept said funds as preferred deposit, and
in event of insolvency such preferred deposit shall be
paid in full before other bank deposits are paid.”’

It is argued that it was clearly intended that the
des1gnat1ncr authority should exercise judgment and dis-
cretion in the selection of the depository, and that it is
patent from the evidence that the board of education
made no effort to ascertain anything about the condition
of the bank or its ability to secure the fund by deposit
of qualified bonds. We find nothing in the evidence that
indicates that the board did not make an effort and did
not ascertain the condition of all three banks in Jeffer-
son county, and we think the evidence clearly shows that
the bank could not have furnished bonds and ‘could not
have made a surety bond.

It is contended, however, that the mtentmn of § 74
was to authorize the school ofﬁmals under the circum-
- stances indicated to deposit their funds as a special de-

posit or as a trust dep051t to enable them to claim a
preference under the provmlons of act 107 of the Acts
~0f 1927, That act defines a prior creditor to-be the own-
. er of a special deposit, expressly made as such in said
bank, evidenced by a writing signed by said bank at the
time thereof, and which it was not permitted to use in
the course of its regular business, the beneficiary of an
express trust, as distinguished from a constructive trust,
a resulting trust or a trust ex maleficio, of which the
said bank was trustee and which was evidenced by writ-
ing signed by the said bank at the time thereof.

The cashier, in his letter, speclﬁcally stated that the
deposit was accepted under the provisions of § 74, and
would be treated as a preferred deposit. This was at
least a substantial compliance with the law, and the law
existing at the time became a part of the contract.

It is next contended by appellant that the letter of
the cashier relied on'as establishing their right of prior-
ity did not meet the requirements of the statute, and it
is argued that the officials of a going bank do not have
the power to specify that in the event of insolvency the
creditor will be given preference over other creditors.
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Appellant calls attention to Boone County Boaird of
Education v. Taylor, 185 Ark. 869, 50 8. W. (2d) 241. In
that case it was held that the two acts, that is, act 169 of
1931 and the .act of 1927, should be construed together,
and that construing these acts together, the Legislature
evidently meant that in order to accept school money as
a preferred deposit, the agreement must be in writing:
This agreement was in writing. o

_* Appellant nextcalls attention to Ford v. State, 186 .
Ark. 1197, 53 S. W. (2d) 603. This case held that the
agreement must be in writing. s

Attention is next called to Taylor v. Gregory Spec.
Sch. Dist., 187 Ark. 110, 58 S. W. (2d) 420. This case,
also, held that the agreement must be in writing. Tn: fact,
all of our decisions on the question are to the effect that
act 169 of 1931 and the act of 1927 must be construed to-
gether; but we have never held that any particular form
of writing was necessary. The preferred deposit cannot
be created by oral agreement; it must be in writing. But
it is contended that the writing is insufficient because it
does not provide that the bank will ‘accept the school
funds as a special deposit. We do not think the written
_ agreement can be construed to mean anything else.

It is next contended that there is no evidence that
the deposit in controversy was accepted as a special
deposit. Whether the bank handled the special deposit
properly or improperly is immaterial. It accepted it '
under the law, which became a part of the contract, and
accepted it as a preferred deposit. '

"Attention is called to the evidence of Mr. Hogg, vice-
president. He testified that on May .10 the account was
split on the books, part of it being carried as Common.
- School Fund of Jefferson county, and the balance con-
tinuing under the name of A. C. Pledger, county treas-
urer. As a matter of fact the evidesice conclusively shows
that the treasurer deposited this money under the writ-
ten agreement that it would he a preferred deposit, and
the funds were thereupon immediately separated, and
the school funds deposited under the agreement of the -
bank, thereby becoming a preferred deposit.
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-+ It is also contended that it:is doubtful whether the
cashier had authority to write the letter. ‘‘The .cashier
has .greater. inherent powers than any other officer of
the corporation,.and. is. ordinarily the active financial
manager.and.agent of the bank. He is the agent of ‘the
bank and not.of the directors... His acts, within his offi-
cial sphere, are binding on the .bank, and those who deal
with him are presumed to know the extent of his general

_power, although a limitation of his general authority is
not binding on those who are not cognizant thereof.’’
7 C. J. 549, § 160; James v. Board of Commissioners, 173
Ark. 517, 292 S. W. 983; Wasson v. T'reece, 189 Ark. 728,
75 8. W. (2d) 7L ‘ s .

.- It is next contended that the claimant must identify
his funds,.and to support this contention, appellant cites
and: relies on Rainwater v. Wildman, 172 Ark. 521, 289
S. 'W. 488. In that case.the court said: -*The equitable
doctrine- that, as between creditors, equality is:equity,
admits, so far as we know, of no exception founded on
the greater supposed sacredness of one debt, or that it
arose out of .a violation of duty, or.that its.loss involves
greater apparent hardship in.one ‘case than another,
unless it appears in addition, there is some specific rec-
ognized equity founded on some agreement, or the.rela- -
tion of the debt to the assigned property, which entitles
the claimant, according to equitable principles, to prefer-
ential payment.””, .~ = T

. In the instant case there is the. specific recognized
equity founded on the agreement. The, agreement is that
the school funds shall be a preferred deposit. The Leg-
islature had a right to enact this law, and it in no way
impairs the obligation of a contract. The statute giving
preferences was enacted in 1927. That statute became
a part offt,he contract of every depositor.

It is contended .that there was no effort made to
obtain .security. The evidence shows that the county
treasurer of Jefferson county told Mr. Young that he
wanted the deposit secured. He talked with Mr. Young
a number of times. : Mr. Young was a general utility
man of the bank, and he testified that Mr. Pledger. talked
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to him; and regarded him as the agent of the bank:
Young said that as the banking ‘situation grew worse
and worse, Pledger became more and more importunate.
He became so importunate that he almost threatened to
\*1thd1aw ‘if the funds were not secured. Young, also,
said that any bonds that the bank had, it would have con-
sidered it impolitic to put-them up to secure the account.
Young- also testified that before the letter of the cashier
was written it'was discussed with Mr. Hogg, the vice-
pr esuient and poss1bly with Mr. Handley, the president,
and the lettel was written to make a secured clalm of the
common school fund. o

¥ Our conclusion is ‘that this was a pr efened depos1t
and should be paid before the payment: of any other
deposits. The declee of the chancery comt is, therefme
affirmed. - - : ;
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