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i’.’ HOMICIDE—XNDICTMENT ~An indictment which alleged that appel-
“Hants killed'one’E. L. in perpetrating-robbery held sufficient, under
i §:2343,:Crawford & Moses’ Dig.,. .though it.wasinot “alleged that
;- the killing; was donewilfully,, feloniously,; and with .malice -afore-
thought, and after deliberation and premeditation. .
2. HOMICIDE——EVIDENCE —Evidence, held sufficient to uphold ﬁndmg
of the' ]uly that appellants kllled and murdered deceasedlm the
Bl perpetratlon ‘of robbery o R T
3.1 : WITNESSES:—Where, .in ‘a prosecution for! murder, the testimony
.of .the husband of .the victim shows-that he was perfectly sane,. it
.. ds adm1551ble though he was -o0ld. and his, vision poor, where the
i rec01d falls to reflect that he could not have seen the defendants
" whet' they entered his’ house and robbed and’ Killed his wife'
4. CRIMINAL " LAw—ObJectxon ‘that, in- a’prosecutlon for “murder, -
. ‘court abuséd .its' discretion in appointing a young and inexperi-
" enced attorney to:defend appellants was held to be without merit,
,whele the record, indicates, that every right of appellants under
the law was practlced in the able defense that was made for
‘them, and that’ the 1esult was not, due’ to the inability or inexperi-
“ence of theit’ attmney, but ‘to the ‘fact that "the ‘circumstances
A pomted unerlmgly to.the guilt of the appellants.:. - RESERE BV
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 HumpHREYS,.J. . Appellants were indicted -jointly:
w1th ‘Willie - Smlth by the.- gland jury of -Drew. county
for murder in.the first degree in the following language:.

' ¢‘The said Willie’ Sinith, Beverly -White: and Far-
lander McCormlck in the courty 'and State aforesald ‘on
or about the 16th day of'‘January, ]936 did unlawfully
willfally, felomouslv and with malice aférethought, and
after deliberation and premeditation; ‘and With a feloni-
ous intent then and there to-rob Samson Lee and-Emaline
* Lee did assault, kill, and murder. the said Emaline Liee

by..strangulation and suffocation, beating and - striking
the 'said Emaline Lee in:the head and body by binding
the noseand mouth of ithe said Erhaline Lee with a cloth
held in'their hands, and by beating and:striking the said
‘Emaline Leé. on the head and ‘body with a-blunt instru-
ment then and there held in'the hands of. the 'said Willie
Smith, Beverly: White: and: Farlander -McCormick: being
then and there present:aiding:and abetting ‘and particis
pating, and from such strangulation, suffocation:and
stiiking and beating the said ]hmahne Lee did w1th1n one

year and one day thereafter-die:: =« ' T

“Contrary ‘to* the statutes in‘$uch’ cases made and .
prov1ded and ag alnst tne peace and dlgmty of ’che State
of Arkansas ) '

There Was 4. 'sev elance of the \Vllhe gmlth case
and he Was tried and conviéted for murdel 1n the first
degree.:” He prosecuted an appeal to this’ court; and the
judgment of - conviction® was- afﬁlmed szth v State_
cmfep 967, 96°S. W (2d) 1. '

Subsequentlv appellants \Were ‘tried and’ convmted_
of murder in the first degree, from which judgment of
conviction is ‘this appeal: The: facts developed.oii the
trial:;of . appellants were inot. materially: different  from
the facts: developed on -the.trial of 'Willie: Sriith; :and
reference is:made: to that case for a.statement..of::the
facts.:herein, with. the added.statement that. appellants
testified to the- amount each.received out:of the:division
of the $2,700 they ‘obtained from Samson:and. -Emaline
Lee when the three of them,robbed them, and where they
had hidden it; also that the three of them ‘went.-to:the
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home of Samson and Emaline for the purpose of robbing
them and without any intention of killing either of them,
and that they aecomphshed their purpose without- in-

flicting bodily injury upon.either, and that when-they

left with the money, both Samson and Emaline were un-
injured and alive. The voluntary confessions of appel-
lants were introduced in evidence, which, in substance
were the same as their evidence.

- Appellants seek a reversal of the Judgments of con-
viction on the following grounds:

““First. Because the indictment is defectlve in: that
it fails to allege that the appellants unlawfully, will-
fully, feloniously, and with malice aforethought, and
after deliberation and premeditation killed: Emaline Lee,
the allegation of the indictment being that- the appel '
lants 1ntended to.rob.Samson and Emaline Lee.. oo

“‘Second. .- The State failed to meet its bulden of
proving each and. évery allegation-contained in .the in-
dictment in that it failed to prove: :

“(a). The identity of the person or persons Who
killed Bmaline Liea and especially failed to mrove that the

flueh amailne et ainG TOPLULALLY LALITU LU LUV U Uiy’ vl -

~appellants or either of them killed Emahne Lee.

“(b) That the appellants or either of them' killed
Emaline Lee by strangulation with a cloth or by striking
or beating the said Emaline Lee on the head and body
with a blunt instrument as charged in the indictment.

““Third. The testimony of Samson Lee, the husband
of deceased, was inadmissible for the reason that Sam-
son Lee was totally incompetent to testify because of
his decrepit condition both physically and mentally.”’

L

The assignment of error that the indictment is fa-
tally defectlve because it failed to allege that appellants
unlawfully, willfully, feloniously, and w1th malice afore-
thought; and after deliberation and premeditation killed
Emaline Lee is without merit. It is charged in'the in-
dictment that they killed her in perpetrating the rob-
bery. Section 2343 of Crawford & Moses’ Digest pro-
vides that all murder ‘‘which shall be committed in per-
petration of or in the attempt to perpetrate:® * * rob-
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bery, -shall.be deemed ‘murder in the first degree.’” . The
charge in the indictment. was that the appellants, with
another, killed Emaline Lee in the commission of a rob-
bery, and this.was a sufficient charge of murder in the
first degree under the statute quoted above. The statute
would mean nothing if it were necessary to allege an
]ntentlonal and W1llful killing: - 2

- (a) The.assignment of error that the state failed
to prove that the appellants or either of them killed Ema-
line Lee cannot be sustained. Appellants admit holding
Samson and Emaline I.ee while Willie searched the
house and found $2,700, which they afterwards divided.
Samson Lee testified that three negro men filling the
description. of: Willie :Smith and appellants, committed
the robbery and, in doing so, beat him up:and killed his
wife, Kmaline; by striking he1 with some instrument.
Not more than tweénty .or-thirty minutes after appellants
and -‘Smith left the house, neighbors began to. come -in:
They - found Emaline: Lee dead, lying on the floor:: The
back of her head -was as. soft as cotton, and they found
Samson wounded and bleeding and found a stick of wood
lying on the floor near: the body of Emaline that had a
flat surface on one side and also a strip of cloth under
her head that might have been used for strangulation.
They also found the room in- which the dead body was
lying in a state of -disorder. The furniture was out of
place, a trunk had been opened .and the contents scat-
. tered, and the dresser drawers also opened. In view
of these facts, the suggestion that some other person had
entered after the robbery and killed Emaline and beaten
up Samson or that Fmaline died of fright is unreason-
able. Nothing in the record indicates that any other
person entered the house before the neighbors assem-
bled. The jury was justified in finding that the admitted
robbers also took the life of this old defenseless wornan
in the perpetration of the robbery. Appellants were suf-
ficiently identified by all. the facts and circumstances to
sustain the finding.of the JHI‘V that appellants and Smlth
were the murderers, -~ -
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" (b)- The evidence i$ also sufficient :to uphold the
finding of the jury that appellants either committed the
murder by strangulation or by hitting her on the back of
the head with a:- blunt. 1nst1ument as charged in the
1ndlctment I :

The ass1g’nment of error that!testimony of Samson
Lee, the husband of deceased, was inadmissible for the
reason that Samson Lee was totally incompetent to tes-
tify because of his décrepit condition both physically and
mentally has no foundation in the reecord. It is trie he
was old and his vision very poor, but the record does not
reflect that he could not have seen these three negroes
when -they entered his home and pérpetrated-the robbery
and killed his wife. ‘His- ‘testimony indicates- that he was
perfectly sane, and there i is nothmg in nthe recmd to show
to the contrary i iy !

~It is suggested by the attorney who defended ap-
pellants that on-account of the gravity of. the -charge,
the trial court abused its: dlscretlon to the prejudice of
appellants in appointing -a young, 1nexner1eneed lawyer
to- defend them. ..The entire record, as well as the able
brief filed by:: Mr. -Baxter,:ihdi'cateS“t-hat'every right
vouchisafed under the:law. and Constitution to appellants
was protected by the able defense he: made-for them.
The result was not-due to- inability or unskillfulness of
their ‘attorney, but because all the facts and circum-
stances pointed unerringly to appellants 0‘1111t ' '

g The ;]udoments are afﬁlmed




