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1. APPEAL AND ERROR.—~In testihg correctness of court’s order deny-
" .ing appellant’s motion for an instructed -verdict, thé Supreme
i Court must give to. the evidence jts highest probative value in

‘favor of appellee and mdulge every inference reasonably deduc1ble
therefrom to’ support the ﬁndmg of the jury.

2. 'MASTER AND SERVANT.—Where, in an- actlon by an employee

" against his employer for damages:for an ‘injury sustained- when
he stepped on a:lettuce leaf. alleged to. have been negligently
dropped on the floor by a fellow-servant it was purely a matter
of speculation as to ‘how the lettuce, leaf happened to be where
Lit was wheén stepped upon by the employee, it was held insufficient
to shéw negligenice on the part of the fellow-servant, and, there-
'fore, insufficient as.a basis for Judg‘ment against theé master.

Appeal from C‘onway Clrcult Court J 0 Kmmn,
anon, Judge on F‘xchanfre reverqed '

Roscoe R. Lynn and June P. Wooten for appellant

Strait & Strait, for appellee..

Buter, J.. W. J. Mosely, the appellee was in the.
employ of Safeway Stores, Inc., as'a manager in charge
of its store at..Morrilton., He Worked in the store-as any
other employee, but had general supervision over its op-
eration with authority to issue.orders to the other em-
ployees and to require them to perform their duties. On
November 7, 1934, appellee was injured by falling to the
floor of the rear compartment of the store while enocwed
in carrying a sack of shorts weighing approximately one
hundred pounds. He brought suit against his employex
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to recover damages for his injury on'the theory. that it
was caused by thenegligence of a:fellow-servant.

" At’ the ‘conclusion ‘of 'the -testimiony - the appellant
moved for'an instructed verdict: - This:mo tioh was‘over-
ruled and: exceptlons thereto duly saved: :The trial re:
sulted in’ a verdict-and Jud«rment infavor of the: appelleo
from which this appeal is'duly prosecuted.” = <7/ 1

We find' it necessary to“consider: only 'the questlon
raised by the appellant for an instructed verdict. In view-
ing the evidence adduced, we must give to it its highest
pr -obative value in favor of the appellee and. 1ndul<re
every inference reasonably deducible from the testimony
{o support the finding of, the jury. Gaster v. Hicks, 181
Ark. 299,25 S. W, (2d) 760

There is praotloally 1no d1spute in the testimony as to
the essential.and material facts.. On the day of appellee’s
m;]uly, November 7, 1934; the store was being served by
thrée emmloyees—the appellee, Henry Welter ‘and “A. L.
Brown. "Appellee and Welter were working in the, .gen-
eral grocery. department of the store.and Brown was in
charge 0f the meat department About 9:30:a. m. a cus-
tomier who conducted a sandwich shop came in to purchase
a nuinber of heads of lettuce. Becaiise of the character of
his.trade, he reqmred lettuce that was fresh and his pur-
chases of this vegetable were usually made from the ice-
box located in‘a separate compartment of the store, sep-
arated,from the general grocery store and meat market
by a part1t1on in which there was an openmg ‘' When the
customer came into the, store appellee directed Henry,
© Welter to wait upon him. Welter went to the 1ce-bo~z and
from there sold him from eight to a dozen heads of let-
_tuce, put them into a contamer of sometkind; and de- -
hvered it to the customer. ‘Somie time after-the sale of
this lettuce, appellee went into- the storage room at ‘the
rear ‘of the:store where the ice-box was:located, and;
picking up ‘a-sack of shorts weighing a hundred pounds,
turned and started to the front of the'store.- While doing
so' he stepped upon ‘a lettuce leaf: lylno' on the ﬁ001 and
sllpped and fell, resulting in his injury. RS

The ne«rhgenee of ‘the fellow:servant- alleoed is 'that
he carelessly and" neghgently dropped a lettuce leaf on
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the.floor ‘and carelessly-failed to perform his duty in per-
mitting it to' fall and -remain upon the floor. -'The evi-
dence on this' question is-to the effect that Welter and
Ray Ellison, the customer, went to'the ice:box for-the
lettuce whereit-was delivered to Ellison and he came-out
with it through -thefrent: of the store; that aftérwards, .
perhaps:a half an‘hoiir, appellee:stepped on a lettuce leaf
lying on:the flooi about four feet from the ice-box; that
he (the appellee), on: openingthe store that morning, had
swept it-out and at that time the floor was free of lettuce
leaves. On the question as to'whether:or not- Welter drop-
ped-the lettice leaf there is io ‘testimeny whatever. Ap-
pellee admits- that hé*did not'see Welter - drop the leaf:.
Welter himself did not testify that he dropped one, but
stated that he did not deliver the lettuce to Ellison at the
place where the shorts were stacked or where the appellee
fell and that there would have beén no oceasion for him
to be in either of those places. when making the delivery
in question. He stated that it was not uncommon for let-
tuce leaves to"fall and rémain on the floor during the
operation of the store and that he had seen lettuce leaves
thus-lying; that if.he . was net then busy he would 'pick
them up; that at times he had-seen them on the-floof:and
had not picked them up. There i§ no testimony, however,
to the effect that’ "Welter' saw the partleular leaf which
caused appellee s fall, or that 1t was lying where he or
Ellison might have dropped it, or-where he would have
been, hkely to see it while makmcr the delivery to Ellison
or in coming'out of the rear compartment from Wh1ch the

- delivery was made. The evidence is to the' effect that the
shorts' ‘werd stacked about eight feet away from the ice-
box, and that when appellee fell he was about tour &8t
from the ice:box. " Appellee'stated that it was datk in the
back: room; that thereiwas a sixty-watt globe: in this
room, but he did not switch:it or whén he went for the
shorts xand did . not. see the lettuce 1eaf upon whlch he
stepped Pt AR T T

“We thlnk under the ‘circumstances of tlus case, 1t is
purely a matter of. -speculation as to how the 1ettuce leai
happened to be'at the placeif was when stepped upon. by
the.appellee;-and that the-evidenice fails'to show’any heg:
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ligence on the part of Welter in failing to observe it. The
most that can be said is that his duty required him to
pick up only those leaves he saw and not to make an in-
spection for other leaves which might be lying:around.
We therefore conclude that the evidence, when given its
greatest weight, wholly fails to establish any negligent
act on the part of Welter as the proximate cause of the
fall sustained by the appellee. The question as to the
assumption of risk is therefore not necessary to consider
as the verdict has no substantial evidence to support it
on the question of negligence. .

- . As the case appears to have, been fully developed
“the judgment of the trial court will be reversed and tbe
case dlsmlssed




