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1. INSURANCE—TOTAL AND PERMANENT DISABILITY.—Total and per-
manent disability is such as renders one -unable to perform the
substantial and material. acts of his vocation in the usual and
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customary way; and whether one suffering from diabetes is. able
. kto perform substantially all :the material duties of . his vocation
i is a questlon of fact for ascertamment by a Jury
2. APPEAL’ AND BRROR—NECESSITY FOR MOTION FOR NEW TRIAL.—
“Wheré appellee in-an’ action at ‘law brings a cross-appeal, errors
' assigned in testimony cannot be reviewed where there ‘was no
‘motion for new trial, since that is the only method of preserving
such errors for review..

Appeal from Sahne C1rcu1t Comt Henry B. Means,
Judge; afﬁrmed

0wens & Ehrman for appellant
J. B. leham and C T. Cotham, for appellee

JOHNSON C.7J. In 1976 appellant, AStna Life Insur-
ance Company, issted to: appellee A. V.-Martin, its policy
.of life and disability insurance whereby appellee was
‘1ndemn1ﬁed against death in .the sum of $25,000 and
- against. total and permanent. disability in.the sum. of
: $200 per. month during disability ; indemnity for total dis-
ability was - conditioned, however, upon accrnal prior to
the insured’s attalmno" 60. years of age.

“In 1935,. appellee instituted this suit afralnst appel-

lant in the Sallne Cireuit Court and therein alleged that
he became totally and permanently disabled within the
‘purview of the contract of indemnity on or about January
15, 1930, and prior to attaining 60. years of age and at a
.time. when the contract was in full force and .effect. The
‘prayer, was . for $2 000 as p11nc1pal attorney’s fees and
costs. ;
. . By answer, appellant admitted the. executmn of the
-eontract and that it-was in force.and effect .on. January
15, 1930, but denied that appellee became totally and per-
manently. disabled-on January 15, 1930, or that he became
totally and permanently. dlsabled prior to atta1n1n0‘ 60
years of .age. .

. Upon trial to a Ju1y, a Verdlct and consequent Jud“’-
ment was entered in favor of appellee for $500 indemnity.

By. this appeal appellant seeks reversal, and by cross-’
appeal appellee seeks mod1ﬁcat10n beeause of insufficient
relief. Lo

The only issue presented on direct appeal 18 stated
by appellant to be ‘‘whether or.not there was sufficient
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evidence to submit to the jury on the question of the al-
" leged total and permanent disability of appellee.”” Con-
sideration of the contention urged makes it necessary to
review the testimony.adduced at the trial. That upon be-
half of appellee was to the effect that appellee was first
+ advised by physicians, in 1929, that he was suffering from
diabetes, and was thereupon put upon a rigid diet and
directed to take insulin treatments daily. These directions
have been consistently followed by appellee up to the time
of the trial. Appellee was also advised: by his attending
physmlan that he should not undertake continuation of his
previous activities as a contractor and that his physical
effort should be restricted to mere supervision and direc-
tion. Prior to 1930, appellee had performed, not, only
supervmlon and dxrectlon of his contracting work, but had
‘made a'regular hand in the execution of his bnsmess,
‘working from 12 to 15 hours daily; subsequent to_his
contractmv diabetes he has been unable to’ give but’ httle
“attention to his business. That appelleé’s business, due
to his neglect, under the cncumstances, had oueatly ‘de-
preclated n Value ete. Appellee attained his:60th birth-
day Juné 5, 1930, and his disability: accmed p1101 to that
-time and has contlnued up to the trial. '

The testimony in behalf of appellant was to the effect
that appellee -had plosecuted his contracting: business
with all the diligence and V1g01 subsequent to 1929 and
*1930 that he had employed prior thereto, and & mass of
testimony was adduced so mdlcatmg It was also shown
‘that appellee had'engaged in the banking business subse-
quent to the time he cla1med to have become totally and
permanently disabled. Also, that'a person suffering from
“diabetes might pursue his voeatlon without -serious im-
pairment unde1 normal circumstances.  The above is a
very brief summation of the testimony adduced by the
parties, but will suffice to show the creneral trend of the
»pos1t1ons taken by them. :

- The law. which obtains in.this Stdte i reference to
‘total and permanent disability under contracts of in-
demnity similar to the one under review has been re-
peatedly stated by us to be: disability exists when the
insured is able to accomplish only some of.the duties
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essential to the prosecution of his business; or when he:
is able to d6 only occasional ‘acts or is unable to do any:
substantial portion of the work connected with his voca~
tion, :this is' sufficient to establish total.and permanent
disability. Atna Life-Ins."Co..v. Person, 188 Ark 864 ‘
67 S..W..(2d). 1007, and cases therein: cited. o :

‘The rule- stated another way is that total and peL-'
manent- disability.is ‘such .a$ renders.the insured unable
to pe1f01m the substantial and material acts.of his voca-
tion in the usual and customary way. . Travelers Protec-.
tive- Ass’n v. Stephens, 185, Ark 660 49 S. W. (2d)" 364 :
and .cases therein cited., -~ 7 :

"The uncontradicted testlmony in thls 1ecord 1eﬁects‘
that in 1929, at a time when the contract :of indemnity:. .
was in full f01ce and effect and at a time prior to appel-
lee’s attmnmg 60 years of age, he contracted diabetes
ayhich is admlttedly a. dandelous and ‘incurable dlsea@e
and mav be held in- check only by use of 1nsuhn the ob-
servance of strict.diet, and refrannng f1 om over exertlon .

-This inquiry, therefore, narrows to.-a dete1m1_nat10n-,
of whether we Ashall,declare as. a matter of law that one
suffering from-a ‘pronounced case of diabetes is not totally
and permanently:disabled.. The victim of diabetes holds:
the key to:his continued life. If he follows diet instrue:
tions - consistently, .if: he submits his person to.insulin:
inoculation’ as may be.necessary or required, and if he
refrains from. over-exertion he may live out his life.ex-
pectancy :but dev1at10n from these requirements .means.
immediate death. - Indeed, a reasonably prudent person.
- could hardly be found at fault by st11ctly observing neces-
sary . requirements wlnch have the purpose and effect of
prolonging his hfe, and When observance of necessawv
requirements results in cessatmn of pelfonnance of theA
material duties of his vocation, unde1 ‘the. 1aw - it meana
total and permanent disability.

In recent cases and under analogous cncumstances
we have declined to declare as a matter of law that cer:"
tain physical defects were partial and not total and per-
manent. In Fina Life Insurance Company v. Sariders,
ante p. 590, 93 S. W. (2d) 141, we refused to declare that
an insured was required to undergo a minor operation to
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relieve himself from total and permanent disability. In
Holmes v. Metropolitan Life Ins. Co., 187- Ark. 388, 60
S. W. (2d) 557, we held that the loss of one eye when
viewed in the light. of attending facts and circumstances:
presented a jury question of. total and permanent dis-
ability. See, also, -Business Men’s Assurance Co.v. Sel-
vidge, 187 Ark. 1040, 63 S. W. (2d).640;- New York Lafe
Ins. Co. v. Fariell, 187 .Ark. 984, 63 S. W. (2d) 520. '

Whether the loss of a leg- under attendant facts and:
circumstances constituted total and permanent disability
was-held to be a jury question in Prudential Insurance
Co. v. Lane, 189 Ark. 7, 70 S. W. (2d) 43. ' See, also,
Jefferson Stcmdard Lafe Ins.: Co V. Slaughter 190 A1k
.402, 79 S. W (2d) 58.

 Kwvén so in the instant case, it is and should be' a
question of fact for ascertainment by the tryers of fact,
whether one suffering from ‘diabetes is able to perform’
substantially all the material duties of his vocation. But:
appellant urges that thé Person case, suprd, is authority
opposing this view. We do not so consider it. Person
was suffering from an arrested case of tuberculosis. Its
effect was, under the attendant facts and circumstances,
~ to partially disable, only: In the instant case, however,
such is not the undisputed facts. - We are of the opizion
and so hold that under all'the facts and circumstances of
this record it was a question of fact for the jury’s con-
sideration whether appellee was totally and permanently
disabled prior to June 5, 1930, and that their finding that'
he was is supported by substantlal testimony.

On ceross-appeal but- little need be said. Appellee
failed to file a motion for a new trial, which is -the only’
method of preserving error for review arising from the
testimony in law actions. Stacy v. Edwards, 178 Ark.
911,12 S. W. (2d) 901. :

No error appearing, the judgment is affirmed on
appeal and cross-appeal. ‘ '




