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-TUR}'IER v, STATE,
o , - Crim. 3993
-‘,.': Opnuon dehvered July | 6 1936

1. CRIMINAL LAW—CONFESSION.-—~Where, in a prosecutlon for mur-
der, the proof showed.to the,satisfaction of . the court. that.the
confession of the defendant was voluntary, it was proper to
submit it to the Jury, the questlon of admissibility is determined
by the court, but the weight to be given: it and the credl’blllty
of the witnesses are determined by ‘the jury.

" .CRIMINAL LAW-—TRIAL-—OBJECTIONS.—Where incompetent evidence
is- offered, . it is the .duty of. the party to object immediately, or
at least within .a, reasonable time; and if he fails to do S0, ‘he
cannot afterward demand its exclusion as a matter of rlght but
a request therefor addresses itself to the discretion ‘of the court
' CRIMINAL - LAW—APPEAL' AND FRROR.—Though it-is not, under
-+ § 8414, C. & M. Dig., necessary that one convicted of a capital
oﬁ'ense' shall saveé exceptions to the ruling of the court in the
. .admission or rejection of evidence, he must object, or the Su-
) preme Court cannot consider the alleged error

4. CRIMINAL LAW-—APPEAL AND ERROR. —Allegéd ‘errors of the court

" in permlttlng the prosecuting attorney to lead 'witnesses and

make prejudicial ‘ remarks ‘cannot: be considered where o ‘ob-

L Jec'tlontwas made; nor can an alleged error .of the court in giving

too. great . weight. to circumstantial evidence without proper in-
structlon on such evidence be. cons1dered where there was no re-
quest “for instructions other than’ those given by the’ court
espec1a11y where the court fully and fa1r1y 1nstructed the Jury

- and no obJectlon was made.

5. CRIMINAL LAW-—-CIRCUMSTANTIALX EVIDENCE.—Where the State re-
lies for comviction.on circumstantial evidence alone, the circum-

] stances must, .be. such as to exclude every. other reasonable
hypothe51s, but the guilt of the ax:cused

6. CRIMINAL LAW--QUBSTIONS FOR JURY.—Whether the ev1dence was

© - true as well as the credlblhty of the thnesses were questlons for
the -jury. : . : : S

Appeal from Calhoun Olrcmt Court L S Bmtf
Judge; affitfmed. :

Franz'E. Swaty, for appellant

Carl E. Bailey, Attorney General, and Guy E W@Z—
lmms Assistant, for appellee.

MEHAFFY, J ' The appellant was convicted: in the
Calhoun Circuit Court of murder in the first degree, and
his ‘punishment: was fixed at death by electrocution. Mo-
tion for new trial was filed, overruled by the court and
the case is here on appeal.
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W. A. May testified in substance that he lived at
Ellisville, Arkansas, was a justice of the peace, and knew
the appellant and Mrs. Turner; she lived about 200 yards

from appellant’s house. There was ‘a blind boy, a little

girl, Delma, ten years old, and Dennis, Jr., eight- years
old; another son, Milvin, but he was'in a C C C camp in
South Carolina. Mrs. Turner worked in the sewing
room at Tinsman, which was five miles from her home.
She walked to Tinsman, and on the morning -of :Febru-
ary 4 appellant came to witness’ house -about. sunrise
and’ desired that witness assist him in’ searching- for
Mrs. Turner. He helped in the search, and picked up
her track on the road that goes to Leverett and lost her
track there. Appellant was with witness, also. Rush
Chamber, Charlie Smith, Vesta Watson, Curtis Aycock
and ‘Cotton Smith. Wltness called Vesta Watson, and
said her track played out there, and sald he saw a man’s
track there—about a number ten shoe. Witness then
told Vesta that the woman was in the Woods, and Vesta
found her on a mound. The appellant Charlie, .and
Cotton ‘Smith, were on the west. side.: The body .was
found on the east side. She was dead. ' She had been
knocked in the head and hér jaws were broken.  There
was_a wire around her neck, which showed ev1dence of
havmg been twisted. There were bruises on her hip and
shoulder. The death occurred in Calhoun.:county, and
witness thought- the wire around her mneck caused her
death. The 'death occurred on February 3. W1tneqs
does not know who put the wire around her neck. Mrs.
Turner disappeared about two-hundred yards from the
railroad, which tramps frequently walk up and down.

. Vesta Watson testified that he lived in Ellisville,
and had known Mrs. Turner during her lifetime; found
her dead in the woods of Calhoun county, February 4,
1936. - This witness’ testimony was substantially the
same as that of May as to the tracks and:.wire, but he
did not know who put the wire around her neck and did
not know whose tracks the man’s tracks were.

H. R. Chambers, who was also in the searching
party, testified to substantlally the same facts as Mav
and Watson. '
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Larkin Furlow, the coroner, testified that they found
two sets of tracks on the road; one a woman’s, the :other
aman’s. It looked like there had been a struggle Where
the woman’s track played out, the man’s appeared in
the ditch. Made a careful exam;matlon of the man's -
tracks and measured them. ‘Looked at appellant’s shoe
and they looked. exactly like the imprint of the tracks on
the road. The shoe appellant had on compared with
the tracks made in the mud. Did not know who had
the shoe on or who put the wire around Mrs Tulner S
neck. :

. Cotton Smith, a cousin of appellant test1ﬁed sub-
stantlally the same with reference to the tracks and wire.

"Henry Farneld testified that he lived in Bl Dorado,
was on the police force and was present when appellant
made a statement. The statement was free and volun-
tary. - There were no threats or promses, no 1nﬁuence
or compulsmn

- The ‘confession of appellant was here 1nt10duced
w1thout objection. - Appellant stated in the confession
that, he put.the wire around her mneck and took her to
where the body was found; that when he put the wire
around her neck he made a-couple of twists, right quick;
that she was standing tp when he did this and that he
laid her down and left; did not think she was dead when
he left her; got the wire off the fence when he left the
house that morning; he intended to kill ‘her when he
got-up, and went down and waited for her to come along;
he knew she would travel that read and knew about, the
time she would go. The confession is quite’ lon but'
it is unnecessary to set it out in full..

The coroner testified that appellant was in the may-
or’s office when- his statement was made; ‘that there
were no threats, no lash exhibited, and app-ellant’s hands
" were not put through the cell bars up high and thrust’
through the outside and handcuffed.. Witness does not
know what he underwent before he got to El Dorado;
did not keep him up all night and question him until he
made a confession; he did not ask for food or water;
witness did not advise him that if he made a confession
it would:be used against him, nor did any one else-in
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his presence. Mr. Stevens  read the confession over to
appellant before he made his mark: When the confes-
sion was made they walked into the mayor’s office, and
the appellant said: ‘“Well, Alvin, T guess you will burn
me up,’’ and Alvin said: “Denms, I don’t promise you
anythmg ’» Appellant then sat down and said: *““I know
I am going to the chair.’”’ - None of the pohce depart-
ment made any threats to him, and" they wrote up the
confession about 4:30 in the morning:. Appellant gave
his confession while he ate, and told about: What ‘was
written in the confession.

Barney Southall testified that he was a member of
the police force and present when appellant made ‘the
confession; that it was made freely and voluntarily. with-
out promises or duress. Witness advised appellant that
his-confession would be used against him. .

. Frip Hill testified that he, Parker and Stevens took
appellant to Little Rock, and returned Thursday.: At
appellant’s home witness found some wire with-a pecu-.
liar twist on it, and the wire was here introduced. Wit-
ness compared. tracks in the field and in:the land, and
théy: compared identically. Mr. Stevens wrote the state-
ment down as appellant talked; and when:it was finished
he signed by making his mark. The statement was given
freely and.voluntarily. They took appellant to Mr. Pit-
cock, chief of police at Little Rock, but witness does not

- know whether he made any. statement to-Mr. Pitcock.

-Sell ‘Parker, sheriff of Calhoun county, knew. both
appellant and his:wife; investigated ‘the' murder; May
held the inquest; he arrested appellant and took him
to El Dorado for safekeeping and then took him'to Little
Rock before Mr. Pitcock, but a confession was not ob-
tained. He was later returned to El Dorado. for further.
questioning. - Appellant was at the scene - of the murderv
when witness arrived.

. Delma Turner testified that she was the daughte1 of
Dennis Turner and was eleven years old; that her mother
was killed on February 3, 1936; her father came to her
mother’s house Sunday morning and asked her to marry
him, but her mother refused and he said he:would kill
her if she did not; the morning her mother wasi killed
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her-father said she could have killed herself, been killed
by somebody, oridied: on the road somewhere: Her father
cried:whei her mother was- found dead She does not
know- who killed -her mother. ‘e o

© L. E. Wagnion testified that he knew both the "ap’
pellant and hlS Wlfe and” arr1ved at the ‘scene 'of the
murder about an hour and a half after’ they found the
body ; saw the tracks, but does not know who made them,
and does not know anythmg about who k111ed MIS
Tulnel ' B '

The appellant testlﬁed that he lived, at Elhsvﬂle,
near ‘where his wife. lived ; does not know when she was.
lnlled but, remembers. she was missing that nlght Went
to Tmsman to inquire about her, and next morning Went.
to see'Mr. May, and a searching party was formed; and
they proceeded to track her to the place Where her body
was found; appellant assisted in the search; he had not
asked h1s Wlfe to marry him since she had h1m arrested;
they. took him to - Little Rock where he was. questloned‘
by Mr. Piteock; that night Mr. Hill and Mr. Stevens had
him brought out .and they questwned him again; later
Pitcock questloned hiri about three hours; he: asked Mr.
Stevens 1f he’ could smioke ‘& cigarette after he ‘was
br ought into ‘the mayor ’s oﬁice, and Stevens said: ““Hell,
no, you don 't et a darin’ thlng,” and witness said:
“O K.” He testlﬁed that’ he was put in a cell way back
where one not’ “well aequamted with' the place would
never have found h1m ‘they told him there would be no
smoking, eating -or dnnkmg until ‘he: came clean; they
brought out a lash about three feet long and about four
fingers wide; it had a handle on the end of it; was made
of leather, and there were some holes -in the lower end ;
there was fringe'on that part about six or 'seven‘:inches
long, -and- witness testified that Stevens said:: ‘‘This
will-‘get it: "This-gets it when everything else fails.”’
He' thern testified -abonit somebody looking: -out ‘and - say*
ing: “Don’t let them come-in here.”” After they kept
that up a while they took him out of the chair and:pit
handcuffs on him and had him sit down a gain; that they
put him: back in -thecell, handcuffed his arms through
the bars, and they were high up ‘and were.two bars be-
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tween his arms;. they left him in that condition and
locked the door. They questioned him .while he.was
fastened up, and he stayed there until he thought he
would die, and Henry Farneld asked what.he wanted, and
witness said he wanted, loose, he was nearly dead, and
Farneld Sdld ““Are you ready now to ‘tell the tluth?”
and w1tne>s said: ““Yes, just let me. down."* ‘Farneld
took the handcuffs off and told hun to lay down on the
bunk. He testlﬁed that he did not murder his wrfe, and
did not know who did it; that the confession was not a
voluntary confession; that they got it by puttlnfr his
hands through the bars with two bars bétween' his hands,
and leaving Him ‘that way ‘and pumshmg h1m that -he
did not ask hig wife to marry him; did ‘not- try to stay
at his wife’s house when she did’ not want him; did not
tell ‘the children she ‘tnight ‘have: been’murdered died omn
the ‘toad, ‘or ‘cominitted: suicide. - "Witness cannot read
or wrlte and when asked by the prosecutlno* attorney to
sign the ‘confession, he “did 1ot know what was in’ it,
and stated that he d1d not make numbers of the state-
ments in the eonfess1on s SR A -

'Ihe appellant contends ﬁrst that the court erred in
permrttmor the State, t0, 1ntroduce in ev1dence the con-
fesswn of the appellant "He' eontends that the confes-:
s10n was .not Voluntarﬂy made but’ threats of harm,
pronnses of favor, and show of v1olence caused the de-
fendant to confess and that the confess1on to be proper
ev1dence,‘must have been voluntarlly made )

iWe have set.out the ev1dence on th1s questlon abOVe,,
and it will be noted that the several witnesses.testified
that the confession was wvoluntarily’ made, that there
were no .threats, and no improper methods used to ob-
tain the confession. ‘When proof, showed fo the. satis-
faction of the court that- the confession was voluntary,
then the confession was properly submitted to :the jury.
The court determines the admissibility of the.evidence;
and.the jury determines 'its weight.and .the credibility
of .the witnesses. Much is.left to the discretion of ‘the
trial judge .in determining the question of admissibility.
It is true that the:appellant himself .testified: that the
confession .was. not voluntary.: He. testified. before the
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jury and his evidence was:considered, together with :all
the: other evidence on the! question, and.the :jury found
against “him. The confessmn was - 1ntroduoed W1thout
objection, . R T I B :

© . A“Where 1noompetent ev1dence nis offered 1t is" the
duty.of the party to object immediately, or at least with-
in..a:reasonable time.-. If he:fails to object at:the :time,
- and afterwards asks: for the exclusion of ‘the'incompe-
tent evidénce,:he:cannot demand its exclusion .as: a:mat-
ter of right, but the request ‘addresses itself to.the:dis-
" cretion. of the:court.-+ A ‘party cannot’'speculate:upon
what.thé testimony«of - the witnesses: will:be). and: then:at

" . the.end of the trial demand-as a ‘matter of right that the

incompetent testimony. be execluded.”’.. .Howell .. State,
180 Ark: 241, 22 S.. W (9d) 47 Bell v..:State, 120. Ark
530, 180SW186 O A R It I

, Appellant. mtes and rehes on..§: 3414 of: C1awford
& Moses -Digest,which reads. as follows: “In all cases
appealed. from . the. cirenit "courts;of  this State to -the
Supreme -Court, or.,prosecuted in.the - Supreme: Court
upon writs of error, where the appellant has been con-
victed ;in; the lower. court of :a’ capital. offense; -all; errors
'of .the Jower court prejudicial:to the rights of the: -appel-
lant.shall be heard.and: considered. by the Supreme Court
-wheéther exceptions were saved.in the lower, court .or;not;
andiif-the. Supreme:Court ﬁ.nds‘that,a_ny prejudicial.error
was committed by the trial courtiin: the trial of:any case
in which a conviction of capital ;offense.resulted, such
.cause; shall be, reversed and remanded;for a.new trial, or
the ]udrrment modlﬁed at the dlSCI'ethl’l of the court 7,

......

coult and Whlle ‘the appellant does not have to save
exceptlons, ‘he:doés-have to make ObJeCthnS and here.mno
'obJectlon wasimade: <t ey i 0 g 3T G T

:-/The ‘Supremeé: Courti reviews: errors: of the clremt
coult .but before.it. can consider.,an error of .the circuit
court. as to the, adm1s31on or re]ectlon of ev1dence,,oh-
.]ectlon must be made in.the trial,court, land th1s is true
in cap1tal cases.as well as; ‘others

. In' construing. the: statute -above .set out thls court
sa1d ““The Supleme Court of this State has appellate
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jurisdiction only, except it may issue ‘writs of quo war-
ranto to-the circuit judges and chancellors and to officers
of political corporations when the:question involved is
the legal existence of such corporations. * * * As to-the
admission 'of evidence in a trial,-a question-as to its ad-
missibility or- competency -must be presented-to the cir-
cuit:court:by objection or otherwise for decision, before
it can:err.as to its admission, and the same is true as
to the.law of the case. No exception: to such decision is
necessary, under the Act’of 1909, to present fo this‘court
for review, neither is a motion for new trial in: cases:in
which the:defendants -have been convieted: of -capital
offenses. . But it must appear:that the decision was made,
before. we can find that the.court erred.”’? Harding v.
Stdte, 94 Ark.’65; 126.S."W. 90; Alexander v. State, 103
Ark 505, 147 S. W. 477; Howell v. State, supra. « ' %’

- Appellant next contends that the court erted if1 per-
mlttmg the prosecuting attorney to continually lead: Svit-
nesses, and make prejudicial remarks. ' No'objection was
made to' this, and the authont1es above referred to settle
thls question. o : S

. ‘Appellant. contends that the court erred in’ pe1m1t-
tmg such ‘great weight being given to circumstantial
évidence, without proper ‘instructions on-such ‘evidence.
No- request was made for instructions, other than ‘those
given by the court, and it appears that the couit fully
and falrly mstructed the Jury, and that no obgectlons to
1nstruct10ns were made. R
"~ Where the State rehes on cucumstantlal evidence
alone, the" ciréumstances must be such as to exclude
eévery 'other ‘reasonable hypothesis, but the guilt of the
accused ; buf in this case the State did not’ rely wholly
upon cn'cumstantlal evidence. ' The attorney for the ap-
pellant did not try the case in the court below, and, of
course, 'is not responsible for the condition of the: record

Tt is ‘next ‘¢ontended that the evidence is' not suffi-
cient to- justify a’verdict of murder in the first degree,
and that, therefore, the pumshment is excessive. " If the
appellant committed the crime at all, there: can be no
question as to h1s bem gmlty of murder in- the ﬁrst
degree. d '
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If the.evidence is to.be believed, not only .the ‘evi-
dence of witnesses, but the confession -of the.appellant,
the appellant murdered his wife by putting a wire-around
her neck and twisting it so' as: to..cause. her.:death.
Whether the evidence is.true or not was a question for
the jury. .. The: credlblhty of  the Wltnesses was. also ‘a
questlon for the. jury:. : Bt

We find:no error, and the Judg'ment is aﬂirmed
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