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Democratr PrinTiNG & LitHOGRAPHING COMPANY 7.
PARKLR AupIiToR.

4-4383
Oplnlon delivered July ]o, 1936.

1. MANDAMUS —While mandamus is the appropriate remedy to
' compel an executive State official to perform a ministerial act, it
" will not lie to control discretionary powers ‘of such officials.
2. PLEADING —Allegations of ‘complaint must for purposes of de-
“murrer, be considered as true.
3. ManNDAMUS.—Statute providing that -the “audltor shall satlsfy
himself that all such contracts, resolutions, etc.; are a proper and
" legal basis for the payment of State funds, and he is authorized
to call upon the Attorney General for opinions when he deems -
proper” vests him 'with discretion; and even where there is no
“"dispute about the validity of the claim, mandamus will not lie to-
require him to deliver a State warrant in payment thereof.

Appeal from Pulaski Circuit Court Third Division ;
J. S. Utley, Judge; affirmed.

‘Cockrill, Armzstead & Rector, for appellant

" Carl E. Bailey, Attorney General, J. Hugh Wharton,
Assistant, and Pat Mehaffy, for appellee.

Jouxson, C. J.- This mandamus action was insti-
tuted by appellant, Democrat Printing & Lithographing
- Company against Charley Parker, State Auditor, in the
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Pulaski Circuit: Court to compel the delivery of-a cer-
tain warrant.or -voucher to it. The complaint-in ‘effect
alleged that on December 31, 1935, the duly constituted
State agency accepted the proposal and offer of the
Parkin Printing & Stationery Company to. furnish the!
various departments of -the State mecessary:articles of'
stationery and office supplies as listed in' the:**St:- Louis
Price List,”” a-trade publication of .genéral -circulation,
and at prices therein 'designated less'a ‘discount of " 27
per cent; that-said proposal. was ito cover the biennium:.
' beommno January 1, 1936;.that on the same date- said
State agency’ accepted the ploposal and offer of appel-
lant to furnish the several State departments during said
biennium all, necessary. stationery and office supplies not
covered by other contracts, at a price of 3 per cent. dis-
count from its current wholesale price list; that in per-
formance of and in conformity to the last mentioned
contract, . on..February. .25, 1935, the Governor’s office
made proper requisition. upon the State printing clerk
for certain stationery not coveled by other contracts,
and that subsequently said reqmsltmn was duly approved
by the State Comptroller’s. Department, and the State
printing clerk; that said requisition and order were
thclcupon accepted by appellant and’ the melchandlse
therein ordered. was, duly dehveled as, duected that on
Febmaly 26, 1936 the Governor’s office.issued a voucher
in appellant’s favor in the sum of. $28.15; the purchase
price’ of the'stationery theretofore: 01dered that this
voucher was ‘duly approved for payment bv the State
Comptl oller’s Department as 1equ1red by’ the pre-audit
act. of 1933, and was, thereupon delivered to -appellee,
State. Audltor who. 1mmed1atelvlapploved said voucher
and caused State Warrant No: 94,573 to-be issued in ap-
pellant’s favor,.but that appellee. 1efnsed to, deliver said
State warrant to appellant, and as51gned as reason there-
for that the Attorney General’s office had advised that
said warrant, requisition and vouchér were invalid. “The
prayer was that peremptory mandamus issue- compellmo
the delivery of said warrant by appellee to appellant.
Appellee .demurred to the complaint ‘thus filed; and
as ground thetefor alleged that appellant’s suit was-one
against the State, and as’such could not be maintained;
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secondly that said complaint did not . allege sufficient
facts to constitute a cause of action. The trial court sus-
tained appellee’s ‘demurrer and .dismissed appellant s
complamt from which this appeal comes.

" The legal suﬁ‘iaency of the complaint 'is" the coh-
tlolhnO' question in the case, and we shall confine our*
selves to an ‘examination of -this issue. The- law is well
settled here as well as elsewhere ‘that the discrétion or
discretionary powers of an executive officer of the State
will‘not be: controlled by mandamus. ' Street Imp. Dist.
No. 74 v. Refunding Board of Arkamsas, ante p. 892, 95
8. 'W.-(2d) 639: Refunding Board of Arkarsas v. Na-
tional Refining Co. , 191 Ark. 1080, 89 S. W.-(2d) 917. But
the rule is. equally- as well settled; and.we have always so
held,.that mandamus is.the appr opuate remedy to com-
pel an executive’ State official to-perform a ministerial act.
Moore, Auditor,v. Alexander, 85 Ark: 171, 107'S. W..395;
Jobe, Auditor,« v.-Caldwell, 193 Ark. 503, 125i S. ' W. 423
Jobe, Auditor; v.  Caldwell, 99 Ark. 20, 136 S. W. 966;
Jobe, Auditor, v.-Urquhart, 102 -Ark. 470; 143-S. W. 121 ;
Cotham v. Coffman, Auditor; 111 Ark.:108,.163 S.. W.
1183; ‘Hodges, Secretary of State, v. Lawyer’s Coopera-
tive Co 111 Ark. 571, 164 S. W. 294 ;. Ellison v. Oliver,
Audztor 147 Ark. 252, 227 S. W. 586; Hopper Secretary
of. Sta,te v. Fa,gcm 151 Ark. 428, 236 b W.820. ... ..

- ‘Under ' the" allega’uons of ‘appellant’s complamt
which' for thé purposes’ of "the  demurrer must be coii:
ceded ‘to be true, to the’effect that the Staté Auditor

“‘caused a wanant 1o be drawn on an unexpendéd appro-
pnatlon payable to this plaintiff in the sum of $28. 1:3,
being warrant No.' 94,573, ete.,” but had arbitrarily’ re-
fused to deliver same to appellant it 'is ‘contended that
any discretion abiding in the State Auditor: unde1 dct 63
of 1933 was exercised when said Voucher was presented
to- h1m for warrant and said warrant was issued, and
that thereafter the delivery: of said warrant to appellant
after approval and issuance as approved was merely a
ministerial -act which may be compelled ‘by mandanins.
This contention is fundamentally unsound. There is a
concord of :opinion to the:effect that a written c¢ontract
acquires no- validity until delivery, either actual or con-
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structive. See 6 R. C. L., § 58, page 642, and cases there
cited. : ’

Therefore, if discretion is vested in the Auditor of
State in the approval, issuance or delivery of appellant’s
claimed warrant, mandamus will not issue to compel its
delivery. The question then recurs, is discretion vested
in the Auditor in these respects? The pertinent provi-
sions of act 63 of 1933 read: ‘‘The Auditor shall satisty
himself that all such contracts, resolutions, authorities
tfor expenditure and proceedings are a proper and legal
basis for the payment of State funds, and he is author-
ized to call upon the Attorney (}enelal for opinions when
he deems proper. * * ¥

¢‘Tt shall be the duty of the Audltor to examine said
voucher and the supporting papers, and to compare
same with the contract or .other authmity for -expendi-
ture, and if in his opinion the voucher-is properly sup-
ported and is for a legal and valid claim. against the
State, and there is an unexpended appropriation for
same, he shall approve the original voucher which shall
then become a warrant upon the Treasurer, payable to
the order of the person entltled to payment, and shall
be paid by the Treasurer.’

The language of the act just quoted “The Auditor
shall satisfy himself that all such contracts, resolutions,
authorities for expenditure and proceedings are a proper
and legal basis for the payment of State funds, and he
is authm ized to call upon the Attorney General for opin-
ions. when he deems proper’’ can mean but one thing,
and that is that the Auditor-of State is vested with power
and authority to examine into all vouchers presented to
him for State warrants which are issued upon contracts,
resolutions, ete., drawn against State funds, and ascer-
tain their basis and validity, and, when in doubt with
reference thereto, he may call upon the Attorney General
for advice in the premises. This is discretion by all defi-:
nitions known to the law. and is especially so under our
recent opinions in the Refundinfr Board cases cited,
supra.

Cotham v. Coﬁ"m(m supra, cited and rehed upon by
appellant is not in conflict with the views here expressed.
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There the Auditor of State denied:the:claim of :Cotham,
a circuit judge, for salary due. The statute under which
the claim was presented ahd denied was § 3412, Kirby’s
Digest, and it:provides: ‘“In.all,cases; of. accounts audited
and allowed against the State, and in all cases of .grants,
draw w'amants upon the tleasury f01 the amount. due,
ete:’? Undeér this-statute: we held that:the State..Aunditor
should be: corhpelled by mandamus to-issue and’ deliver to
Cotham hlS sala15 warrant A casual readmg aind" eom-
pamson of the two, statutes involved. suffices o, demon-
* strate their wide difference. In the.one considered in the
Cotham, case a perempt01y direction to the Aud1t01 ap-
pears, Whereas, in"the’ one unde1 eon51derat1on he1e the
Aud1tor is anthorized, not only to ‘exidréise his Judomen’c
i’ Téspedt to' the ' basis of 'thé claim and its vahdnv but
to call upon the A’c’tomey'l (eneral: f01 ‘advice) and
duec’uons ' Ve T e
Appellant next u1ges that irr espective.of. the disere-
tlon resting in- the: Auditor; he. may yet :be compelled.:to
act in ‘the premises where there.is: no:dispute as: to.the
validity of the' contract.ior iclaim. ::iConceding. -without
deciding that there is no dispute in respéct.to-thevalidity
of:appellant’s claim against.the State; this:begs the;ques-
tion ‘of law.invelved... Discretion, as used,in respect.to
executive State. officials,: means not. only d1sc1et10n on
qiestionsiof. fact, but. on; mlxed <questions of law; and fact
‘Whether such ofﬁc1_al decides the.question right or; wrong
is immaterial... Having, the. power to decide at.allicarries
with itithe: duty:.to decide..as; he perceives. the. law and
the facts to be;.and.the courts have.mo power: to review
his deétermination by, mandamus. , We have heretofore,
ineffect; so decided., See’ Pztcock v. State, 91 Ark. 527,
121 8. W. 742.. T_he -coneluston: reached :in: the: ~Plt,eoclx
case, supra, finds support:in. Riverside Oil :Co..vi Hitch-
cock, 190..U.:S.:.316, 23 S..Ct4:698,:47,L.. Ed. 1074. " See,
als'(')-,.-Bra/na/manzv-..»Harr;is,, 189: Fed.; 461,11 yiigon s -0
' The. trial. court .wasiicorréct.in denying to..appellant
the peremptory writ, of, mandamus, and:.its, judgmenit
must be affirmed. ¢ .70 I T E R P RNt I
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