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BEENE V. HUTTO. 

4-4377


Opini"on delivered June 15, 1936. 

STATUTES.—After a question is submitted to and voted upon by 
the people, the suffidiency of the petition to stibmit it is of no 
importance, because if the' measure is adopted by the People at 
the election; it becomes. the law. I. & R. Amendment. to .Constir 
tution, No. 7. , 

2. MANDAMUS.—Mandamus held to lie at suit of taxpayer of county 
to compel county officers to comply with initiated act fixing their 
compensation, over the objection that the duty 'required Was of a 
continuing natUre sand that the action should have been brought 
in the name of the State.
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, 3. PLEADING.—PleAdings under .the :Code Are liberally construed, 
and everyi reasonable; intendment is indulged in favor„ of • the 
pleader; so, in testing the sufficiency of a complaint on demurrer, 
if the faCts stateil, together With every reasonable inference-
arising therefrom, constitute . a• cause of • 'action, the demurrer 
should be overruled, since in .such case allegations are taken •as 

Appeal frona Faulkner Cireuit Court; W...J.	ag-




JUdge ; reversecl.'  
.	Citlbert L. Pearce, for appellants,' 

: R. W .'Rbbila, for aPpellees. 
...*1:1AFF]r, j.. • This suit . was begun . in the F.aUlkner 

dounty oircnit Cokt ...:. The fol1OWing PetitiOn was filed 
"Plaintiffs • are. qUalified • electois and ,taxpaYei 

Fatilkner.. COunty, and; as . SUch,. have an' interest . in te 
subject-thatter of thiS . .action .. and bring snit for :them.- 
'selves arid otnerS' WilO . are 'similarly situated and desire 
like .relief.	•	'	• 
•• "Defendant A. Hutto' . is County' judge, defendant 
JOhn'Griffith is clerk Of the county coUrt, defendant A. H. 
Burkett is :clerk of : , the circuit Court, defendant Neel 
WCbb is ecninfY, treasurer;:defendant jakm I. Summers 
is Sheriff 'and'ex-offiCio 'collector, and defendant Bert M. 
Tilley is assessor of , Faullmer county, haVini, fseen duly 
elected, do ;cftiliky 'arid . now' are acting . as prdvided by 
law'. •

"On August 21, p34,. plaintiff Roy Rrigers, for him-
self and otherS, fendered • t6 John 'Griffith, as county 
clerk, for filing; a' petition' in' several partS, 'Signed by 
67 .6 . Per,sons'whO 'claimed to* be qualified electors of the 
count r , - ordering' - proPoSea initiative . act 1:\ro'.1, entitled 
'An . act for the pUrpdse • Of .fixiir. the coMPensation and 
expense of Certain' officials 'Of Fbarilkner .county; Arkan-
sas; arid of fiXing' the ninnbCr Of . their deputies; assistant 
and clerks, and of fixing the Mariner in which sfiCh Coin-
pensation and shlaries shall be paid, and .fOr the pirpose 
of effecting economies• in the expense . Of goYerhment in 
said 'county,' tO be sribniitted.to  the electors of the countY, 
for approval or rejeCtion,-at the general election held. on 
Noverither :6; 1934. , 'Copy of said initiative petition, con- . 
taining the full lextand title . of 'Said act, 18 thade a part 
hereof and marked exhibit A. . .	•• ••	.•'
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'Defendant, John Griffith, as such clerk, received 
said petition, issuing his reeeipt therefer. Cepy of said 
receipt is made a part hereof and marked eXhibit B. 

"On September 29; 1934, defendant, John Griffith, 
as county clerk, .after having examined said petition, 
found and certified, ' That according to the 1934-voters 
record ..said petition does have the . requisite ,numker of 
legal and qualified electors which' would qualify , said 
petition to be placed upon the ballot in ,a6cordance with 
Amendment No. 7 to the . 0onstitution..'•* Copy; of said 
certificate is. made a part hereof:and Marked 'exhibit C. 

"On October 29, 1934, defendant, John , Griffith, as 
such clerk, made and delivered to' 'the sponsors a certi-.. 
,fied copy of said petition, and the certificate of sufficiency 
thereto , attached, and they caused the, sable to he 
lished for the time and in the manner prescribed by.law. 
Copy of the proof of publication of said petition and 
certificate is made a part .hereof and marked exhibit D. 

"On October. 29, 1934; withoutnotice to the sponsors, 
-the • beard Of election .commissioners arbitrarilY 
nounced that the.ballot title , of said proposed act Would 
not appear on the ballots to be used. in the apPreaching 
general eleCtion.-	 • 

"On the following ,day, tho'sponors . sought counsel . 
and were adVised to obtain stamps or stiekers bearing 
the proposed title of said act, as follows, to:wit : 

" 'Initiative act No. 1, , of Faulkner County' .	„	.	.	. 
" !An act for the purPose of , fixing the compensa-

tion and expenses of certain officials' of Faulkner .county, 
Arkansas, and of fixing the number , of . their , deputies, 
assistants and clerks, and of 'fixing the manner . in 'which 
such comp.ensation and salaries shall be paid, and. for 
the, purpose of, effecting economies in . the expense of 
government in said county.	• 

.". 'For initiative act No.,1,' 
and to invite the use of such stamps or stickers by 
electors at the polls as a means of eipressing.their choice 
and vote for 'said proposed act. * The sp6nsors there-

, upon announced through newspapers published' in the 
county,. and by handbills, that rubber stamps would:be 
furnished to electors at the various polling places, and,
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in- accordance , with said announcement, procured stamps,.. 
bearing the ballot title .of said act as above- set out,• and 
offered them to electors who appeared at the • various-
polling places throughout the county on election day. 

-"At. said * election, WhiCh was legally . called and. 
legally , held, there were * 2,101 ballots' cast by eleCtors of 
the county; ,and ,1,187, Of 'said- ballas were imprinted and 
stamped by:the % voters - With the. rubber stamp bearing , • 
the • ballot :title , of said . initiative act, -as above described,• • 
and• no : votes . were' : cast against it. The' electors . thereby- 
expressed: . approVal•Of said act and cast' their ballOts 
for' it; giving •it :majority 'of all:votes cast by-those' 
ing .on-the: l question.: It 'thereby became a law' days • • 
after said' election, .and.at all times since ...then has been; 
ananoW is, in full. force and effect as a local initiative:act. 
Said act repealed an other local laws that 'were.in !conflict; 
with it.. . .• 

• "At ail tlineS since 'the adoption of Said : act; the de-'' 
fendants, :by agreement and acting in concert, have open-
ly, purposely; 'sySteniatiCally and . Wrongfully 'refused 'to" 
abide by or to enforce•its prOvisions, in whole .or 
and; 6,s a• reStilt, • said 'act is not being enforced' or :obeyed 
by 'them, theirdepnties and- persons' transacting bUsineSS 
with* thern 'as Stich 'OfficerS. • 

'"Unde'r said aci, , all .feeS, • cOminissions, • emOiuthentS 
and'perqniSites of whatsoeVer kind paid to and receiVed 
by the defendants as such officers is the prOperty of th6 
county. and . should be. by . the . recipient paid hito: . the 
county treasury. The .county judge :would then, be. 
titled to . file claim and .receive . from the county $2,000 
aS'' Salary' and $606 as expOnses ; the clerk, of the' connty 
court $2,000 aS 'salary and $900 for dePuty hire'; -the 
clerk of the circuit .$2,000 as salary and- $900 for..dePuty 
hire.; . the county treasurer $1,800 as salary and no deputy": 
hire ;.• the , sheriff and:: collector $2,000, as. salary; .$2100 
for.,deputy: hire; and actual' expenses.; • and. the !aSsessor 
$1,500 as salary and:. $900 , -for deputy hire per , annum; • 
but ,the defendants: are: not following tlie'se'requiremenN. 
They ,are, 'drawing salaries :and receiving fees under :stat-, • 
utes . which,•were , in . 0f-feet :before .said . initiative . act, Was • 
adopted and•thereby :are• receiving ,much greater 'amounts .
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than they are lawfully entitled to receive under said act, 
all to the detriment of these plaintiffs and others as 
taxpayers of Faulkner county. 

"Plaintiffs have no other adequate remedy at law 
and therefore demand special.relief. 

WHEREFORE, premises being- seen,.. petitioners 
pray that a writ of mandamus issue, commanding and 
requiring the defendants to file repOrts showing all fees, 
commissions, emoluments and salaries received, collected 
and drawn . since said act became effective that: they be 
required to account for and - pay into the dounty treas-
ury all , sums so received -in exceSs of the salaries and 
expenses authorized by said act and, in the event of their 
failure or refUsal to obey said order; that plaintiffs have 
judgment against each of them, for the use , and benefit 
of Faulku,,,er county, for all fees, commissions, ethohi-
ments and salaries, .received,. retained and drawn, over, 
above, and.in excess of. such as are provided .and author-
ized by said act that the .defendants, and. each..of them 
be required to comply with, .and enforce .the, provisions 
of said act in the regular and due.administration. of the 
duties of their respective offices; that. such further orders 
be made as may appear necessary to preserve the rights 
of the.. plaintiffs and other taxpayers; and that plain-
tiffs haVe all Other arid proPer relief:" The petition was 
properly verified. .	 . - 

Notice of hearing: was•issued and Served, -and a mo-
tion to quash and strike •was• filed. .	. 

.Thereafter a summons was issued ao served, and 
the appellees filed the .following demurrer : 

"The defendants in the above , entitled cause, hot 
waiving their motion to strike the - petition and motion 
of the plaintiffs herein from the files of the court to 
quash the 'return on . the notice served herein, 'but e.x 
pressly insisting upon the sanie; : and insisting that nd 
suit has been filed herein, or is pending herein, and that 
the court is without jurisdiction to make ariy order here-
in, demur to. said : petition and motion and . move that 
same be dismissed . on the following grOunds:'• .	.
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" (1) Said petition and motion does not state 
grounds sufficient to constitute any cause of action 
herein.

" (2) Said : petition and motion does not state facts 
sufficient to entitle the plaintiffs to the relief prayea for 
therein or to any yelief herein. 

." (3) There Is a misjoinder of parties herein, in.. 
that the defendants are improperly joined in said peti-
tion and motion. 

• " (4) • Said petition and motion discloses On its face 
that it is not brought by the proper parties, for the rea-
son that the plaintiffs are not shoivn by said petition and, 
motion to have any special interest iU the subject-matter 
in controversy, or any interest therein other than that 
had by all other, , taxpayers of Faulkner county and 
for the further reason that . this action was not brought 
in - the : name of the State Of Arkansas, or . by the. author- 
ity Of the State of Arkansas through any .of its dilly 
constituted officers..	. 

" (5) By .said petition and motion the plaintiffs 
seek relief by way of discovery, which is a remedy solely 
of equitable jurisdiction. 

" (6) BY. said petitioh and motion the plaintiffs . 
seek to enforce a continuing duty, and to enforce the . con-
tinual peyforinance of Yarious acts, all of which is be-- 
yond the jurisdiction of the cOurt in a mandamus pro-
ceeding.

" (7) If the facts . set forth in tbe said petition and. 
motion are true the plaintiffs haVe other plain and ade-
quate remedies." 

The court snstained the: demurrer, dismissed, the 
complaint, and the case is here on appeal. 

•A case involving the initiative . act came to this 
court on appeal from the chancery court, and this court 
held that under I. & R. AMendment•No. 7 the only juris-
diction conferred on the chancery court was to review - 
the action : of the county clerk in determining the - suffi-
ciency of -all . local petitionS for initiating local- laws. The. 
court 'cited, and quoted from the amendment• to the Con-
stitution as follows : "The sufficiency of all local peti-
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tions shall be decided in the first instance by the county 
clerk	subject to review by the chancery court." . 

The court further held that the sufficiency of the' 
petition in that case was a moot question 'when the suit 
was filed. • 'The suit Was filed after the election, and the. 
amendment to the constitution . Provides " The failure 
of 11-10 :• Conrts . , to decide prior • to the Olection as to the 
sufficiency of' any such petition shall not prevent the' 
question from being placed upon the ballot' at the elec- • 
tion named in such petition, norrn militate . • against the 
validity: of such . 'measure if • it shall have been approved, 
by a vote "of the people." Hutto v. Rogerg,:191 Ark.. 787, 
88 S. W. (20). 68.	 • 

therefOre, aPpears that after a question . is • sub-
mitted te and voted npOn by the people,. the. sufficiency 
of the' iietitien is :of'iio imPortance.' It is not iniportant 
because, whether . §nfficient Or insnfficient, if the measure 
is - adopted by the people at the' election, it becomes the 
law.. The I. & R. Amendment also provide§ that it Shall. 
be self -e. e'cuting; . and :all of its proviSions shall be treated 
as' mandatory. : 

It is contended first by the appellees. that mandamus 
does 'not lie . to , enfOree the Performance of a continuing 
or , future . duty; and to. support 'thiS eontentinn the case , . 
of .2.1utomatic Weighing Co. V.' Carter, 95 Ark.. 118, 128 
S. W. 557, is Cited. We find nothing in' this case that 
sustains the contention of the appellee. It is said . in 

that . case :that the writ of mandamus is only . employed 
in unuSnal cases,' and where no other remedy is aVail- • 
able. The, case cites High's Extraordinary Remedies, 
§ 9; 'and § 188. That § 9, among other things, 'provides 
that the right to issue the writ rests in the Sound discre-
tion; of the. court, and it must also appear that the writ, 
if granted, - requires the performance 'Of acts : that is. 
within the power. of the respondent to . do, as well as his 
duty to' do. But: the . section further provides that the 
disCretion with 'which the courts are clothed is not . an 

arbitrary, discretion, but it must be eXercised under estab-
lished rules. of .law .and in accordance with well-settled 
principles:.!
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• .Seetion 188 -referred to simplr provides that if :there 
is.:another :adequate and specific remedy,- that : the • wilt 
should not be granted:	. •	.•	••,	• • 

.	.	.	, • ",But 'the • *mere faet that there is another remedY, 
Will hot prevent the isSuance 'of a Writ of mandainns if 
the remedy ; is not • adeqUate, • •dr,. in . ' Other - wordS, if'..the 
reMedy is hot equally • convenient; ' beneficial' . and ef-

- fectual." .. 38 C..J. 693. , 
The 'authorities' . cited by apellees On the , tineStion 

that mandamus doesTnot lieAo . enferee' the performance 
'of a . continuing'duty are all tO 'the effect thaf the writ Of 
mandamus will not lie to compel, a general CoUrse 
official -conchict .for a long series Of, ;einitinuOus...acts..to 
be PerfOrnaed under' various 'cOnditienS:. Aye'. have no 
suCh Situation'liere. 

It is ne4. contended by the appellee that fhis , proceed-
ing was improperly brought for the eas,on that.it 
invoked not- to protect . a; private right, but ostensibly...to 
protect the rikhts of . all taXpayers , of then countY, ancL it 

	

.	. was not brought . in the name or by , the, .anthopty of `the 
State. •	 - • . .	. .	. 

•, f ,`Although in the case of an application , for Manda-
mus, where private or corporate rights:are 'affected, -the 
'relator. must show an • interest; the • rule:established ,by 
the .preponderance of authority- is 'that,' 1where. the .que-&- 
tion is one of phblic right and the:object: of the man, 
damps. is. to procure the •enforcement . of a public, duty, 
the relator need not show that he, has , any legal.or,special 
interest, in the result, it 'being sufficient, .that 
terested as a. citizen 1n having the laws, .executed ;and the 
duty in . question enforced. .0r, as the, doctrine has.been. 
more . succinctly .stated; prisiate perspns ,may moye.:for 
at mandamus,- to enforce.' a public ,duty not due.- to the 
government . as • . shch; without the.,intervention.pf: 
government law officer. "..	RI C.. L: 32,5. 

• ' Section 13 . Of art. 16 "of the 'Constitution reads ..as 
follows :. "Any citizen of any conntY, citf 'or town -mak 
institute suit in behalf of himself and all others inteic 
ested, tO protect the inhabitants thereof against • the eh,- 
forcement •of any illegal exactions . whateven ? '. '5 ,	•



856	 BEENE v. HUTTO. 	 [192 

It is not only the rule announced by a majority of 
the courts that a suit may be brought .by a private °citi-
zen to enforge a public duty, but the above section of 
our Constitution specifically provides for , such suits to 
'be brought to protect the inhabitants against . the ; en-
forcement of any illegal . exactions whatever. 
. It is contended by the appellee that the complaint 
failed to state a cause of action entitling appellants, to 
relief , in any court. Appellees call attention to the case 
Of Condren v. Gibbs, 4 Ark. 478, 127 S. W. 731, and also 
call; attention to the Digest With reference to preserYa-
tion of ballots.	 . 

, The cOmplaint .alleges that the election was legally 
held and .a Majority Of ; the voterS ot . Faulkner connty 
voted for the initiative act. The demurrer admits these 
allegations to be true. 

Pleadings Under. the Code are liberally construed 
and every reasonable intendment is indulged in favor 
of the pleader, and in testing,. the sufficiency Of a . coin-- 
plaint on 'general :demiirrer, the .court indulges every 
reasonable intendment in its faVor, and if the facts 
stated, together with every reasonable inference 'aris: 
ing therefrom constitute a cause of " action, the . demur-
rer should •be overruled. Manhattan Const: Co'. 'v. At-
kisaon;-191 Ark. 920, 88 S. W. (2d) 819; ArkansaBOnd 
Ca. v. Harton, 191 Ark. '66.5; 87 S. ViT :' (2d) '52 ;.HerndonY. 
Gregory; 190 Ark.-°702, - 81 S:	(2d) 849.‘.- 
• . - In considering °the allegations ill the complaint on 

demurrer, the 'allegationS must be taken a§ ; true'. If the 
allegations in'the petition in this case are true, On Atigust 
21, 1934, a petition waS tendered to the county clerk for 
initiated abt fixing .the :compensation and salaries of 
county officers. On September 9, 1934,. the clerk issued 
his certificate to the effect that the petition had-the 
requisite number of qualified electors, which would 
qualify said petitien to be placed upon 'the ballot in ac-
cordance with . Amendment No°. 7 to the Constittition. 
On ,October 29, 1934,. the county clerk deliVered to peti-
tioners a certified copy of the petition . and the certificate 
of sufficiency, and this was ' published for the time and 
in the manner prescribed . by laW.- On October 29, 1934,
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without notice to the sponsors• the board of election com-
missioners arbitrarily announced that the ballot title 
of said proposed act would not appear on the ballot at 
the general election. At the election, legally held, there 
were 2,101 ballots cast in the county, and 1,187 of them 
voted for the initiative .act. If these allegations : are.true, 
a certificate of sufficiency was .given to the sponsors, and 
they of course, were led to believe that the ballot title 
would be on the ticket. It is alleged that the 'commis-
sioners arbitrarily refused to have the ballot title.printed 
on the ticket. Amendment No. 7 to the Constitution was 
adopted by the people for the purpose .of reserving to 
themselves the right -to. initiate aCts, both general and 
local, and they should hot be prohibited from doing this 
by the arbitrary action of the county clerk or board of 
election comMissioners. 

This court. has . said: "In construing this amend-
ment it is our duty to keep constantly in mind the pur-
pose of its adoption . and the object it sought to accom-
plish." Reeves v. Smith, 190 Ark. 2.13, 78 S. W. (2d) 72. 

We also . said in the above case : ."Another reason 
not less cogent is that Amendment No. 7 permits the 
exercise of the power reserved to the people to control 
to some extent at.least, the policies of the State, but more 
particularly of counties and municipalities as distin-
guished from the exercise of similar power by the Legis-
lature, and since that residuum of power remains in the 
electOrs, their acts • should not be *thwarted by strict or 
technical construction." 

Treating the allegations of the complaint as true, 
the . coMplaint stated a cause of action: The judgnient 
of the circuit court iS, therefore, reversed, and the cause 
is remanded with. directions to proceed with the trial of 
the'case aecording to law, and nOt inconsistent with this 
opinion.	. 

JOHNSON, C. J., MOHNEY and -BUTLER, JJ. dissent.


