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.EVIDENCE — PRESUMPTIQN. AGAINST . SUICIDE ——-The mstmct of self-

preservatlon Vylll be recogmzed even in‘ cases “Where’ the proof
shows that death is ‘'selfinflicted; so ‘where; 'in ati-action’ on:'an
insurance ' policy, the .defenise was that insured committed :sui-
_cide, the- testimony' indicated’ that more ,than. one: bullet must
* have pierced the heart, and a doctor was called as an; expert wit-
ness, and he testlﬁed that one might, under such clrcumstances,
live for some time—even if the pneumagastrlc nerve is hit, it’is
possible for one to livé for days—the jury had the''tight "to
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weigh his testimony in the light of common experience, Evi-
dence held sufﬁcient to sustain verdict against suicide.

Appeal from Arkansas Circuit Court, Nmthem Dis-
trict; W. J. Waggoner, Judge ; afirmed.

Chmsp & Nizon, for appellant

Wm. C. Gibson, W A.-Leach and Iauram & Mohr
for appellee.

Burrer, J. Dr. Theodore C. Duen‘sing died from the
effect of pistol shot wounds sustained about 3:10 p. m. on
June 28, 1935. At the time of his death he was insured in
the appellant order in the sum of $3,000, the beneﬁcialy
being Anna F. Duensing, the appellee. The policy was in
full force and effect at the time of Dr. Duensing’s death,
‘and this action was instituted by the beneﬁmary aO'amst
the appellant to recover for the death of the insured. ‘

The policy provided that, if the insured committed
suicide within two years from its daté, whether he were
sane or insane, the only liability should be for an amount
equal to the contnbutmns paid to the order. This stipu-
lation was pleaded as a defense to the action on the theory
that the insured had committed suicide. The trial re-
sulted in a verdict and judgment in favor-of thé appellee
for the amount sued for. From that ‘judgment is this
appeal. ' '

Dr. Duensing was killed near Belleville, Illinois,
while on a passenger train en route from Memphis to St.
Louis in a vestibule between a day coach and a Pullman
immediately to its rear. The sole ground urged for re-
versal is that the undisputed evidence establishes appel-
lant’s affirmative defense and, therefore, the verdict of
the jury is without substantial evidence to support it.
This contention is based upon the testimony of Edward
Flannigan and Charles R. Peters; special agents of the
Illinois Central Railroad. ‘

The effect of the testimony of Mr. Flannigan is that
he first saw Dr. Duensing when he (the witness) was
boarding the train. The doctor was standing upon the
steps of the day coach holding to the grabirons on each
side and leaning with his head out of the vestibule. The
conductor was hecud to say something to Dr. Duénsing
and to Smoky Allen. The witness dld not understand
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what Allen said, but did hear the doctor say, ‘“No, I
wouldn’t do anything like that—I have too much sense.”
When the doctor said this he stepped back, and witness
passed into the day coach and took a seat. The doctor
came into the same coach and sat down some two or three
seats to the rear of the witness and across the aisle from
him. This ocecurred while the train was at its station stop
and Charles Peters, a fellow officer of Flannigan, got on
the train Just as 1t started to pull out and entered the
same coach with witness and the doctor. The conductor,
with whom witness appeared to be on friendly terms,
soon came in, and while he and witness were standing in
the aisle talkmtr together, in the language of the witness,
the following oceulred _ “I heard two shots fired in the
back end of the coach. I turned and there was a pause
of a few seconds and I heard some one holler he was
killing himself. I ran to him, and as I was running down
the alsle he was standing ~between the two coaches He
put the gun to his breast looked down at it and shot
three shots into his breast, and fell on his back.”” The
train was headed north and, describing the point where
the tragedy occurred, the witness said: ‘‘It happened
on the morth end of the coach south of the day coach.’’
This was the Pullman immediately to the rear of the day
coach. Continuing, the W1tness said, ‘‘I was about fifty
feet, I guess—forty or fifty feet—when he shot the first
two shots I didn’t see very much.’’” Witness stated that
when he heard the first shots he ran down the aisle in
‘that direction and met a negro man running toward him.
The day coach door was open and the door to the Pull-
man was closed. When witness reached the doctor he
was dead and a pistol was lying beside him near his right
hand. Witness picked up the pistol and handed it to Mr:
Peters who was there ‘‘a second after I was.’’ Witness
described the pistol as a Smith & Wesson squeezer ham-
merless of the revolver type carrying five cartridges, all
of which had been exploded when he picked it up and ex-
amined it before handing it-to Mr. Peters. This weapon
required pressure to be exerted on the handle before the
trigger could be pulled or the cylinder revolved.
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. The testimony ‘of Flannigan tends strongly to sustain
the defense:of suicide and would. be conclusive on this
question if it .were:consistent in its entirety. and if there
were-no-circumstances. in:evidénce -or - testimony ‘tending
to .conflict/with-it.. ‘St. Louss-San: Franoisco'.Ry;- Co. v:
Ha,rmon 179 Ark. 248,15 8.«W. (7d) 310.

" M. Peters testified 'in effect that whien’ he boarded
the “frain’ and started through the car lie heard thlee
shots ﬁled in 1ap1d stccession and saw Flanmgan ran
that" Way Wltness followed Flanmgan and” when_ he
1eached the rear end of the coach the doctor’ was lying
dead’ on’ ‘the, platform ,w1th1n the vestible. 'He was on
his Teft side, “eall’ doubled wiidér.”’" “The - body was just
a ' few 1nohes from the left ha,nd door of, the vest1bu1e
WhlGh Was about three feet from its center; and a p1stol
wag 1¥i mcr “close to the’ nght shoulder a httle way from
the rleck’As Flannigan ran down the aisle with witness
tollowmg, when the former had reached a point a little
beyond the center toward the rear of the coach heé met a
negro who was runmng up the aisle in the oppOS1te direc:
tlon  Thig’ neglo appeared ‘to ‘be badly frightened ‘and
was ‘éoming from ‘the platform of the day coach towaid
whlch ‘withéss’ and Flannigan” were runmng “After the
negro ‘passed Flanmgan he ‘fell 'into a’seat’ before w1t-
1néss reached him. Wltness ‘stated the 'negro’s name is
Walter Owen’ and ‘at the time ‘of the testimony he was
hvmcr in’ St. Louls his' nameé and address both; bemg
l\nown to'witness' at the timé‘of the death ‘of Dr. Duen-,
sing. ' Witness' furthe1 stateéd that he saw’thé | hegto and
Flanmgan ‘meét‘in the aisle 'at about thé time the ‘three
shots Wele fired’; that when hé hesrd the shots ‘and started
running down' the aisle Le''didn’t know what had hap-
pened: After describing the position of the doctor’s body
and the:location of .the: p1stol -with reference to it, the wit-
ness: testified- that.a brakeman who had arrived on. the
scene, a :Mr.. Dipple, reached oyer, picked up-the pistol
and handed 1t to him. The‘ w1tness described how the pas-
sageway ' ‘between the two' cars'was formed to the effect
that & platform sktends a’ short distance’ from’ each car
and they arejoined together: ‘On each side of these plat-
forms are :doorways: Wlth steps which can be let down
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‘and,-when .these ‘are 'raised -and-the doors are- ¢losed,
rthe :platforms : are 'level.:: There are curtains made.of
canvas which are- part of -the vestibule.”, When witness
reached the body he made an ‘examination: of ‘the vestibule
‘and found the'doors closed so-that the space between the
-two cars was: inclosed, except:for:a-door-which opened
-into the day"coach from which:he had -come. In-testify-.
ing as'to the condition of-the vestibiile, :Mr:. Flannigan
had stated in' answer:to- questions pr opounded ‘0N CrOSS-
examination that he did not rémember.whether-ornot, the
passageway: between the two coaches was open,i thati it
generally was, but ‘“there is: a curtain.in-there?’ and he
.could -not say ‘wlether:this. cmtam Was open 10T ‘closed
at the time. of the tragedy L R AL R
It Wlll be seen that there :are confhctsqn the testl—
~ mony of .the witnesses, Flannigan and Peters, as to.ma-
terial facts and inferences. Whloh may.-bé-drawn from the
testimony of Peters tending to rénder the.accuracy:of
the statements of Flannigan doubtful. It will be remem-
‘bered that’ Flannlgan testified: that he: satv the doctor fire
the last three shots. Péters, who was 1mmedlatelv hehind
‘Flanhigai, “stated that' he did not see the’ shots fired
‘bécause Flanmgan w as in his way:’ By thé! same foken,
Flanmgan vision Was ‘bound ‘to-have heéen obseured by
‘the negro who was'running toward him- dowri‘the s narrow
passageway ‘between the: seats Accord1n<r to Fla.nnlo'an,
‘the ‘doctor’ mus‘r have "died 1mmed1ately and w1thout a
struggle, and if’ Petels is’ couect as to the Jocation’ of the
‘body it mlght reasonably ' appear “that’ Flanmgan could
ot have seen Dr. Duénsiiig when the last thrée shots wel e
fired even though- the frlfrhtened negro had: not been ‘in
his way. There are' furthel cont1ad1ct10ns in the"testl—
mony of Flanmgan and Peéters; the locatlon of ‘the plstol
with relation to the’ body and Who picked'it'up} Flannlga,n
says one thing and Petérs another. Flannigan'' statéd
.that the pistollay by the right hand of the deceased and
that he picked it up, examined it, and handed it to Peters,
.while the latter says that' the plstol lay mear the, right
shoulder of’ the hody. near the neck -and. that it was one
Dipple who picked:it up: and gawe-it:to.him!: . ‘e o
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The circumstances as narrated by Peters and the
conflict between his testimony and that of Flannigan
raise a doubt as to the accuracy of Flannigan’s testimony
which may be indulged without reflecting upon the integ-
rity of the witnesses, for nothing is more certain than
-that human perception and memory is far from infallible.
When we consider the strong instinet of self-preservation
which exists in all sentient creatures and finds its high-
est example in man, the doubt as to the testimony of KFlan-
nigan becomes stronger. This instinct is generally recog-
nized by the text writers and the courts, and is said to
create a presumption against suicide even where the
proof shows that death is self-inflicted. Grand Lodge A.
0. U. W. v. Banmister, 80 Ark. 190, 96 S. W. 742. This
presumption was recognized and applied by this court in
a number of cases; notably among these are Ewminent
-Household of: Columbian Woodmen v. Matlock, 144 Ark.
126, 221 S. W. 858, and Guardian Life Ins. Co. v. Dw&on
152 -Ark. 597, 740 S W. 25.

, In the Ma,tlook case, Mrs. Matlock Was heard talking
to her husband in pleading tones by a near neighbor, and
at this time Matlock fired a shotgun at his wife, severely
wounding her. He immediately Walked out of the room
in whlch the shooting oceurred. Almost instantly the
gun was heard to fire again and Matlock was found with
h1s chin and face shot away and the gun, a double-barrel
shotgun, lying par allel with his body.. There was nothing

.in the testimony indicating that Dr. Matlock had con-
templated suicide. This cou1t was of the opinion that the
theory of suicide appeared to be more probable than any
other. Under the circumstances of that case, the court
affirmed the judgment of the lower court, holding that
the death of Matlock was not as a matter of law the result
of suicide on the ground that the quest10n of probability
was one properly submltted to the jury.

In Guardian Life Ins. Co. v. Dizon, 152 Ark.
597, supra, the testimony was to the effect that Dr.
Dixon had an altercation with a Mr. Vaughan in the
office of Mr. Burkhart, an attorney, and in the pres-
ence of a Mr. Buchanan. Without warning, Dr. Dixon
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drew 'a. revolver: and shot Vaughan, who fell to the
floor insensible. Birkhart led Dr. Dixon out of the
room -and entered a. connecting officeé for the purpose
of. telephoning.. He heard a shot and, turning in an in-
stant, saw Dr: Dixon falling to the floor. .Buchanan, who
had remained in the room where Vaughan had been shot,
testified that.after. Burkhart had led Dr. Dixon out of the
door, he'came back into the room, looked -down for a
moment at. Vaughan lying .on the floor, .then placed the
pistol to his head -and shot himself, immediately falling
dead ‘with his face on the floor. This court, in affirming
the judgment .of the lower:court against suicide, noticed
the .settled rule of practice against disturbing a verdict
.on appeal unless it appears 'to be against the uncontra-
-dicted evidence and.every reasonable inference deducible
therefrom. - Thé. circumstances in the Dixon case tending
to dispute the testimony of eye-witnesses to the tragedy
were also. noticed by the court. Among these was the
fact that no powder burns appeared near.the location
of the wound which was. thought to be significant, al-
.though from the testimony it appeared that.the pistol was -
loaded with: smokeless: powder which would not cause
powder burns.»:Certain bruises were found on the head
and face of thé deceased which might-havebeen explained
by his falling on.the floor. A pérson in a room under-
neath .that where the: shooting  occurred, immediately
before the shots were fired, heard some noise in the room
above from which testimony the jury might have inferred
that there was ¢‘a scuffle of some kmd going.on in the
.room” before the thlrd shot was, ﬁred There. was also
‘some testimony tendlncr to show that Buchanan had testl-
fied at the, coroner’s 1nquest Somewhat dlfferently from
his testlmony at the trial. The court observed that the
teshmony of 'Buchanan and Burkhart was not so consist-
ent with itself that it.overcomes the circumstances tend-
ing to contradict it. The court stated its conclusion as
follows: ‘‘We cannot. say, as a conclusion of law, that the
evidence is not legally sufficient to support the verdict,
‘when viewed in the light of all the surrounding circum-
‘stances and the presumption against self-destruction.
Where reasonable men may differ -as to the legal suffi-
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ciency of the evidence, the July, and not thls coult pon
»appeal must. determme the issue.”: Coree
- We are ‘of the opinion that in: the. mstant case the
cucumstances tending to-cast doubt: iipon the:accuracy
of the:testimony: of ‘Flannigan -and against the theory of
-suicide are:much:stronger than thoseiin the Dixon case:to
‘which we have just'referred.  In that case; Dr. Dixon'was
‘in--an embarrassed financial :condition‘which:led torthe
altercation between-himself-and Vaughan, and aimotive
might be found.for.suicide in'the horror with which he
viewed: his hasty act and the despair which must.have
‘been’ present in his: mind ‘when hé looked "at his victim.
'Tii the case’at: bar no motive appears, which is‘always
-a-cogent circumstance tending to refute a-suicidal intent.
“There-is not the slightest intimation.in -the -evidence to
-indicate the presénce of the.thought of: sélf-destruction
in-the 'mind-of Dr.:Duensing« It appears that he -was-a
doctor. withiia-satisfactory “practice, noiifinancial - diffi-
veulties; ofitemperate  habits andid jovial disposition.:One
of his-patients-téstified -that on:the 'day before his death
“he: Wwas:inthigsusial cheerful 'mood, and a:'barbér  who
shaved -him'iwhile ‘he’ was making:‘preparation for. the
‘journey testified 'to-the same: effect.' He -left- ‘Stuttgart
‘for St. Louis ‘by: way ofrMemphis- and whilé'ih Memphis,
not'more than:three houts before his:‘death; he sent:a
friend 'in-Stuttgart a telegram asking him toputiup: a
isign that:he would be baok on' the- tollowmg day ‘at noon
" More! s1gn1ﬁcant than lack of motive, however, is ‘the
Weapon ‘which caused thié death 'of the' doc'tor No proof
‘was made that 1t belonged to’ the doctor or that he had

ite,

‘the contrary hlS owin’ plstol Was' found in 'his’ travehn"
‘bag, an unloaded thlrty eight’ ‘dalibet revolver Yand also
a ‘rnumber of" cartndges of thit cdliber,” Somethmg had
oceurred’ between thé' doctor 'and’ Smoky Allen just pre-
*v1ous ‘to the’ qhootmg Just what it was’ Flanmgan did
‘not know, but it was sufficient to canse ‘the' intérference
-0f the traln conductor and for the doctor to’ remark, “No,
I'wouldn’t do-anything like that.: I 'have too much sense.?’
The conductor; who was ‘an.available witness; was' not
cé:lled,,:and,:what Smoky--Allen said was:not-heard hy
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Flannigan: .-Where Allen.iwent:and.what he: did:is not
shown by any testimeny.- It is ‘within the .realm of proba-
hility :that it might have -been:another’s -pistol and-an:
other’s. act whicli. caused .the death’ of.; Dr.. Duensing.
There :wasi-one person.also-.who- perhaps: knew. more
' about.-how, and by what agency, the pistol was:fired .than
anyione else that is, the negro,:Walter. Owen, whose resi-
dence:: waslknown and who “appellant. did:! not: see. fit-.to
Cd]l to test1fy ULt S R T R SV TR L IR RIS S ST E

Stlll moré 1mp01 tant)” als- tendma to negatlve the
theour of SlllClde, are the ‘huinber and lodation ‘of Dr:
Duensmg s Wounds and thelr probable effect When fn st
Was the testlmony of Flanmgan and Peters that the doc-
toi’s- ¢lothing and ‘w¢unids 'on’ his’ body werepowder
Butied, On this phase of thé case there is' §ome dispute:
OfHer witnesses' whio 'examined the’ body foutid no 1nd1(:a
tion’ of powder burns at the location ‘of the wotlnds. " Itis
arguéd by counsel ‘for appellant that the absence of pow:*
der burns on the body, whén viewed ' by’ appellee s wit-
nésses, was becausé of'the embalmer’s-ait. " Thele was 110
testlmony offered ‘however, that such was the’ ease i Butj
if it be admitted: ‘that there were such marks on the cloth-
ing and wounds, from fHeir nature and’ locatlon the: jur y
mlght have reasonably 1nferred ‘that the shots weie not
self 1nfhcted ‘Flannigan' was' ‘4 pohce officer ‘of ‘maiy
years experierice, familiar with' ‘the use of firearins and
the- location of‘the heait withifi ‘the human body! He testit
ﬁed as to 1ts position that if a’ st1alo'ht line: was dldWl]
downwald from the chin a portion: of the’ heaut Would
el on ‘edch side of ‘that"line ‘and that Dr.’ Duensmg’s
W ounds were in the’ breast at the 'location of ‘the heat't:
all five of which could be covered by the’ palm ‘of 'thé
Hand. Péters testified to the samie efféct as to'the'location
of- the wounds; statmg that they could be' covered with a
playing card Whlch measures’ about 21/2){3”‘- that ‘there
were two wounds on, the right.of .the middle line .of the
breast about an.inch apart, three on: the-left slightly.less
than-an in¢h apart, the distance between those on the left
and those on the right was from an inch to 'an inch and
a: half, and ‘‘they 'could:all have been covered.with..a
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playing card.’” From this evidernce it seems reasonably
certain that all five of the bullets pierced the heart of Dr.
Duensing. - It is true, a physician called as an expert wit-
ness for the appellant testified that the heart could be
pierced without any serious -immediate effect; that-it is
possible for a person shot through the heart to live for -
some time; that if the pneumogastric nerve is hit it is
possible for that person to live for days; that according
to witness’ literature there are many cases where a per-
son shot through the heart recovers, one.case :where a
man lived seven days with. two bullets through his heart,
and another, where a-man.was shot ten times through
that organ without belnrr kllled but the doctor admitted
that a bullet striking the heart Would have a tendency to
knock one down: and . “‘might shock him.”” The jury had
the right to wewh this test1mony in the light ‘of the com;
mon_ experience of the race, which doubtless it did. Op-
posed to the testimony, of thls eXfpert witness is. the testi-
mony: of a witness who was expert in: the use of firearms
and, at the time of - testlfymg, was. an mstlue’cor in that
art, and had been such in the army. He, testlﬁed that he
was familiar with the effect of. Wounds in the vital or-
gans, and that where one. was shot-with a thlrty ewht cal-
iber pistol in the location as testified.to by Fla,nmgan and
Peters that the arm would fall to the side and could not
be raised again; that a bullet from a p1stol of the char-
acter described Would have an - 1mpact equ1valent to a
force of 181 ft, pounds-and- would require a minimum
pressure on the handle of ten pounds:before the cyhnder
would revolve and trigger act; that to raise the arm and
exert such a pressure would. have been impossible after
the first two shots had been fired. It will, therefore, be
seen that the testimony of Flannigan to the effect that
he saw the doctor deliberately fire the last three shots into
his breast was not conclusive, but was a question for the
jury under all the facts and clrcumstances

In a number of cases we have held the ewdence
therein' sufficient to -conclusively establish intentional
self-destruction, notably the cases of #tna Life Ins. Co.
v. Alsobrook, 175 Ark. 523, 299 S. W..744, chiefly relied
on by appellant in the case at bar; Fidelity Mutual Life
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Ins. Co.v. Wilson; 175 Ark. 1094, 2 S. W.. (2d) 80; New
York Life Ins. Co. v. Watters,; 154 -Ark. 569,243 'S.-W.
831..In the Watters case there seem to have been no cir-
cumstances tending to refute the theory of suicide, and in
the other cases, including the two last-above cited, a mo-
tive .for suicide appears, either for shame: and fear of
disgrace, over-mastering despair or.from melancholia in-
duced: by intemperate habits.or disease.. In the instant
case all.these. elements are lacking and, when.all of the
circumstances are considered and the: legal pr esumptlon

against. suicide; mdulged we. think the case.was properly
subnntted to :the jury, and. the Judgment -should : be
afﬁlmed It is:s0 ordered..., g G e
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