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PriesT v. SILBERNAGEL & COMPANY.
4-4366
Opinion delivered July 13, 1936.

1. APPEAL AND ERROR—DIRECTED VERDICT.——Where the trial court
directed a verdict for defendant, the Supreme Court, on appeal,
will view the testimony in the light most favorable to plaintiff.

2. AUTOMOBILES.—Where, in an action to recover damages sustained
in an automobile collision, the testimony showed that V. P. had
a bottle of whiskey in his car which he was, at the request of a
friend of his father, carrying to his father who was ill at his home
when he invited his brother and a friend to ride with him, it was
held that carrying the whiskey was an incident only of the trip,
and not an enterprise in which the brother was concerned; the
inference to be drawn from a remark by a passenger to the driver
that the driver of a truck in front who refused to permit the
automobile to pass “is going to make you eat the dust yet” was
for the jury. '

3. NEGLIGENCE.—Negligence of driver of automobile in attempting
to pass truck cannot, in an action for damages sustained in the
attempt, be imputed, as a matter of law, to his brother who was
an invited guest; nor can the testimony of the concurring negli-
gence of the truck driver be left out of account in considering
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.. that question, and that is a, question, of fact for the, jury. and not

‘one, f01 the court RS . S

Appea] from- Chlcol Cn(,m{ Cmu lx DuT’al J/ Pur—
kms Judge; reversed.:
T W . Norrell, W: W Grubbs 0 C’ Bm nszde and
ol rR Wilson, foi appellant. ;= eoin RN
oy ML Remberger and K. P, loney, for appellees
vit tSMITHE, -J. Appellant, Mvs. Maggie ‘Priest,: is«the
mother of Barton P. Priest, and is the»administratrix 'of
his estate, and in that capacity she brought this,suit to
recover damages for the: alleged: necrhgent kllhng of her
son and intestate.: . ... . qira
. Testimony. ‘was. offered at the trlal from Whleh tlns
appeal comes to the. follow1no effect.. On the afternoon
of.Saturday, July 20, 1935, V11 gil T.. P11est a brother of
Barton .Priest,., was.. dr1v1ng -an: automobﬂe ‘which ; he
(Vlrgll) owned out of. the city of ;Monticello, to the\home
‘of his father WhO lived some miles from, Montlcello CAs
he was leavmg town he saw his brother, Barton, in com-
pany with another young man named Raymond Vest,
and he stopped his car and invited them to ride with him.
The invitation was accepted. If ‘was ‘intended to take -
Raymond Vest to the home:of his father, which was on
the road to the home of Virgil Priest’s father the desti-
nation of the otvher and driver of ‘the car. About three-
.quarters of. a mile out:of town they:overtook a :truck
-owned:by Silbernagel & Company Whlch‘ ‘was being driven
by James Flnney, a‘colored man. Anothe1 ‘colored man
Was, rldmg Wlth him in the triek. - Vlrgll Who was dmv
ing his automobile, honked his ‘horn, ‘and.the driver of
-the: truck:-leaned. out of the -window and looked back at
‘the -approaching automobile. The Priesticar had been
travehng about 25 miles’ per hour before it-attempted to
bass the’ truck. As the alitomobile sought to pass the
‘truck, the driver of the.truck accelerated his. speed and
turned the truck-to.the left, thus- preventing the automo-
bile from passing. Several similar attempts were made
- to'passs ‘On'the last and fatal attémpt the driver of the
automoblle blew 'his horn several times .and began to
pull up.alongside. the truck. At this pomt the view of
the.road was. unobstructed for something more than 500




ARK: ] Priesr 0. SILBERNAGEL -& COMPANTY. 975

feet. - The driver of the truck again turned it to the.left;
thus preventing the automobile from passing: - In- doing
so the truck scraped into and collided with the automo-
bile, pushlnff it. furthe1 to the left in such a mannel that
the occupants of the automdbﬂe Wele una,ble to..see an-
other truck coming flom the 0ppos1te d1rect10n -oyer the
crest of a small hill with which the automoblle colhded
before . the automoblle could be . turned baeh behmd the
truck Whloh it had been followmg and had attempted to
pass The, road at, this point. was 36 feet w1de, and space
would have been afforded for the three vehlcles to: pass
in’ safety had: each, observed trafﬁo rules and regulatlons
The collision wrecked the a,utomoblle ‘and killed both
Virgil'and Bartoh Priest, Who were youncr men ‘70 and 19
years ‘old; respectively. ' -+ ¢
‘ Inasmuoh as'a Verdlot wis directed in- favor of S11—
- bernagel &' ‘Company," the owhers 'of : the * truck” which
V1r011 Priest 'had attempted to pass; we have' stated the
test1mony in the hght most favorable to the plaintiff, as
we are 1equ1red to view it, where a verdict has been’ di-
rected: ' It may’ be said- that there aré many contradlc—
tions in' the testlmony, but: these pr esented - questlons of
fact for the decision of the jury. -
Tn ditecting a verdict for‘the defendant Sllbemagel
& Company, the court said that ‘the - testlmony estab~
lishiéd the fact that the driver of the trick had been neg:
hgent in refusmg to permlt the’ automobile'to ‘pass. and
in blocking its passage bt the court' also declared that
(it was estabhshed by the unidisputed testlmony “Cthat it
was the persistency of the Priest antomobile: that led to
and produced the fatal injuries.and deaths;that/it was
thée contributory: negligence: 6f both the driver of:the
Priest car and the.deceased (Barton P'riest) jointly en-
gaged,under . their own testlmony, in. taking’ Whlskey
home to their .father; and in this joint ‘enterprise;;and in
theirhaste and Wlthout having any regard for:whatmight
be “approaching - from - the: opposite‘ directiony that all
these circumstances, to the court’s mind, clearly.evinced
that .the accident would not:have happened; but for.the
negligence of the Priest boys themselves.: Therefore, 1
shall instruet the jury to return a verdict for the:defend:
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ants.”” From the verdiet and judgment pronounced
thereon 1s this appeal.

Other portions of the court’s statement show the con-
clusion above stated was influenced and reached by a con-
sideration of the fact that the road curved for some dis-
tance before passing the point where the collision occur-
red, which was near the foot of the hill over which the
approachlng truck was coming, and with which truck the
automobile collided. Raymond Vest was thrown from
the automobile and rendered unconscious, but he sur-
vived the accident, and became the principal witness for
the plaintiff. The case rests largely upon his testimony.

It is argued that the boys were drinking whiskey,
and probably intoxicated; but-the testimony does not es-
tablish that fact. Proof to the contrary was made by
Raymond Vest and other witnesses. As much as can he
said of the testimony to this effect is that it may have
presented a question of fact for the jury. There was
found in the car after the collision a small bottle of
whiskey ; but the testimony is to the effect that the whis-
key had been given to Virgil Priest by a friend of his
father’s to take to his father, who was ill at-the time.
Virgil had the whiskey in the car when he invited his
brother and young Vest to ride with him. Carrying the
whiskey to the father of the Priest boys appears to have
been an incident only of the trip. At any rate, it can-
not be said, as a matter of law, that it was an enterprlse
in which Barton Priest was concerned

It is unnecessary to consider or decide whether the
court was correct in finding, as a. matter of law, from
what was thought to be the undisputed testimony, that
the negligence of appellee’s truck driver contributed to
and was the proximate cause of the collision. Nor would
it be conclusive of this case if it were conceded that the
negligence of Virgil Priest contributed to his own death,
and that of his brother, as was found by the court. The
question would remain whether this negligence could be
imputed to Barton, as would also the question whether

Barton was hlmself guilty of neghoence contmbutmcr to
his death.
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Vest testified to a remark made by Barton to Virgil
just before the collision as follows: ‘‘He (Barton) al-
ways called him (Virgil) ‘Bud.” He says, ‘Bud, watch
that fellow, he may turn over and hit you.” He said,
‘And I believe he is going to make you eat the dust yet’.”’

This is an ambiguous remark, and is susceptible of
more than one construction. The first sentence appears
to be a caution to the driver to be careful. The last might
be regarded as a challenge to cease ‘‘eating the dust.”’
The road was of gravel, and the cars stirred up much
dust, which filled the air. This may have beén the rea-
son the truck driver ‘‘hogged’’ the .road, as Vest said
he was doing in refusing to permit the automobile to
pass, and the remark last quoted may have been con-
strued by Virgil as a suggestion to speed up and pass
the truck. But the inference to be deduced from the
remark is a question for the jury. If it was intended to
be cautionary, it may have been all that Barton could
have said or have done in the.exercise of due care for
the safety of himself and the other occupants of the aunto-
mobile. If it was intended to urge Virgil to pass the
truck, the jury might find that it was an act of negligence
to encourage the attempt:to pass the truck under the
circumstances stated. '

Nor do we think that the netrlwence of Virgil—if it
be conceded that he was neghgent—ls to be 1mputed to
Barton as a matter of law. The latter was riding as an
invited guest of the owner and driver of the car. Cer-
tainly it cannot be said, as a matter of law, that the
brothers were engaged in a joint enterprise.

Counsel have cited many cases from other jurisdic-
tions defining joint enterprise in the driving of auntomo-
biles and the legal consequences thereof. We do not re-
view these cases, as we have a number of our own cases
which define the law of this subject as applied to the
facts of this case. :

In the case of Itzkowitz v. P. H. Ruebel & Co 158
Ark. 454, 250 S. W. 535, Chief Justice McCuLLocH sa1d:
““We have distinctly held that negligence of the driver
of a vehicle is not 1mputable to a guest or other person
riding in the car, who-is not the employer of the driver,
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and. who exercisesho control over him. - (Citing cases).
Any occupant of a car or:vehicle who has the opportun-
ity to control the action .and conduct of the driver, and
fails to ‘do so when ordinary care would .require it, is
guilty of negligence which -prevents a recovery:of dam-
ages, but that constitutes:negligence:of the occupant and
not- imputed negligence of<the driver.’’ See,.also, Beason
V. Wzthmgton 189 Ark.. 211,71 S. W.. (9d) 461 and cases
there.cited. Co b

RE A'ppellee ve1y earnestly insists that the neahgenee
-of Virgil Priest in attempting. to. pass.the truck under
the circumstances:stated was the sole proximate cause of
his own-death and that-of his:brother, andithat there
can be no recovery in this case for that reason. But this
cannot be said to be true as a matter of law, even though
a.jury might:so find-as a matter of fact.::.Certainly, the
testimony-as to the: concurrinig negligence; of the ‘truck
driver cannot be left. out of account in considering .that
question, and this; as has been said, is a question of fact—
a: questlon for:theijury, and not -one for the court -
We . conclude, therefore, that -it was err01 for ‘the
coirt ‘to-'déclare, a3 a matter of:law, ‘that the Priest
brothers were: engaged in a joint enterprlse -4nd that the
negligence of Virgil should be 1mputed to Barton, this
being a question of fact. So; also, is the question Whether
Barton was guilty of neo'hgence contnbutlnv to his death.
The Judgment must therefore lbe reversed and 1t 1s so
01dered . - B
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