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INSURANCE—CANCELLATION  OF. POLICY.—Where, in an action on an
insurance policy on an automobile, the policy contained a provi-
sion to the effect that the policy might be cancelled on five days’
written notice addressed to insured at his address as dlsclosed in
the policy, and, on July 15, the insurer elected to cancel! the
policy and gave notice to that effect returning the unearned pre-
mium on the same -day, the insured could not recover on- the

- policy for damages sustained in a collision on July 26 following,
though insured failed to lecexve the notice.

Appeal from Jeffel son CllCUIf Court; T. C’ Parham
Judge; reversed. ‘
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Verne McMillen, for appellant.
Galbraith Gould for appellee.

McHaxgy, J.© Appellant issued its policy ot insur-
ance to appellee and Universal Credit Company (herein-
after called Credit Company) on May 20, 1935, covering’
for one year loss or damage by fire, theft or collision to
a 1933 model Plymouth automobile. It contained a can-
cellation clause ‘as follows: - ‘‘This policy may be can-
celed at any time by this company by giving to the as-
sured five (5) days written notice of cancellatlon with-
or without tender of the: éxcess of paid premium above
" the pro rata premium for the expiréd term, which ex-
cess, if not tendered, shall be refunded on demand. No-
tice of cancellation shall state that said excess premium,
if not tendered, will be refunded on demand. Notice of
cancellation mailed to the address of the assured stated
in"this policy shall be sufficient notice.”” The policy also
provided that loss, if any, should be payable to the Credu
Company for the account of all interests.

On July 15, 1935, appellant elected to cancel the -
policy under the above provision therefor, and notice
thereof was mailed on said date to appellee and  the
Credit ‘Company—that to appellee being addressed to
him at 402 West Fifth Street, Pine Bluff, Arkansas, the
address stated .in the policy, and: his correct address at
that time. On July. 26, 1935, said automobile was dam-
aged by collision in the sum of $265.77. Demand for.
payment was refused and this suit followed, first in the
" municipal court and then in the circuit court, :and from:
the latter to this:court. The judgment against appel-
lant was for the above sum less $50 deductible under the
policy.. . :
Appellant defended on the ground that it had can-.
celed the policy more than five days before the accident
and was not, therefore, liable. Appellee contended and
the court held that he did not receive the notice, and that
the provision above quoted -with.reference. to notice of
cancellation is unreasonable, unfair, uncertain:.and,
therefore, unavailing. The trial court. also found that
the unpaid notes on this car: were bought on June 22,.
1935, by the Simmons Natiorial Bank, and that .there-
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after the Credit Company had ne interest in the trans-
action, and that the refund :to the Credit Com-panyeby
appellant. on, July.15, 1935; of .the unearned premium on

the policy -was . uleffeetlve to. bring -about .a ‘cancellation -
thereof,-and:that.it was in full f01ce and effect.jon, July |
26, the.date of the:collision. . The .court.made .a. finding:
of:fact, (and.it.-was so; stlpulated) as follows,:, _.“Thatj,

nofice. of cancellation was mailed-in Detroit on.the 15th.
~ day: of: July;: 1935, to; the correct address_of the insured, ,

‘which was:eleven. days before the loss eccurred.”

+ The court erred in:rendering judgment- agalnst ap-:
pellant:insteadof: for it. In the recent.-cases.of Home-
Inst Co.of N FuviHall, ante pi:283,.91: S:: W. (2d) 609,
and-General Ewch(mge Ins. Corpomtzonv Coffelt, ante p.:

468, 92:S:. W.iy(2d) 213, we specifically! reeoonlzed the va<:

lidity- of: identical cancellation clanses in similar policies."
In-the:former‘casé we said: “‘The cancellation iclause in-
thé-contract:of :insurance: existing between ‘the appellant-
and appellee gavé-to the insurer.ithe:undoubted right:to.

cancel the-policy, by strictly complying. with its provi-

sionr/2)1In the latter.case we'said: ‘ With these fundamen- .
tal rules.in view we. proceed to.an analysis.of the cancel:.
lation clause. of-the.poli¢y under:consideration. The: lan-.
guage employed byithe. 'p'arties. issplain’and unambiguous.
and no-resort.to construction isinecessary. ! It expressly

states that cancellation.iof the policy ‘may. be. . effected

with orwithout Fétiirn of: the unearned:premium, but it is-

explessly conditioned : that the refund must be . madel

upon’:demand.ic.r el T T Lt e .
i It ithe five days’: notice:of cancellatlon mcludes a

promise to refund on 'demand, and no :demand for re-!

fund be made during this period, the cancellation’ be-.

comes effective; but if the insured demands. a return of

the tnearned preminm during the'five days’ period pro--

vided for cancellation, and such tefund be refused by the-
insurer, - theni the 'cancellation of - the p’oliey is cauto-:

matlcallv deferred untﬂ the unearned plemmm is - re-
funded HR L

< In the former: case it. was. contended that a. dlrecterli
Verdlct should have been given in: appellant’s favor. be- .
~cause’its witnesses 'testified. the notice was mailed, while-
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appellee testified she'did not gét the- notlce, although liv-
ing at thée address named in the policy, and her attorney
testified: that appellant’s adjuster ‘admitted:to him the
notice was not mailed.: .. A majority. of -this court held.a
jury question was made:by this. testimony. .. In the latter
case we held that the cancellation notice was not.effective
because it promised to refund the excess premium. on de-.
mand ;. that Coffelt. made immediate demand. for refund;
and that it was not comphed w1th RTRERRET

. Here, however, there is.no questlon as, to the plopel
.malhng of the Jotice -of cancellatlon to the prope1 dd-
.dress. It is so0. stlpulated There is.no question as. 10
demand f01 refund cas it was pald to the Credlt Com-
pany . When notice was given'it..'Thereis. nothmb”to
show that appellant knew the bank had bought the notes
and. succeeded to, the. rlghts of the 01 ed1t Company We -
cannot’ agree with the tnal court that the provision- with
reference to. notlce of cancella‘mon is, unreasonable, an-
fair, ete., and thelef01e, void.. On. the ‘eontrary, 1he pro
vision is. vahd ‘but must be strlctly comphed with’ to be
ayailing. It the notme is given strlctly in accordanoe mth
ifs telms, it is. not necessary that the 1ns1ued Shdll re-
ceive it to be‘effectwe, as its recelpt is, a I‘lSk he assumeQ
under the plain provisions of the contract. y

The judgment will, thelefme, be reversed, and '{hie

vcause dismissed. N L
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