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‘ PLEADING ——Smce pleadmgs under the code are llberally con-

strued and every reasonable intendment mdulged in favor of the
pleader, if, in testing the sufficiency'of a’ complaint on demurrer,

.. the facts St_ated, together with every reasonable inference arising

‘. therefrom, constitute a cause of: action, the demurrer should be

overruled.

CARRIERS. —The law 1mposes the hlghest degree of skill and care
upon common’carriers cons1stent with the practical operatlon of
their .cars for the protectlon of their passengers, and the rules

. applicable to.common carriers govern in operating busses carry-
- ing passengers. .
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3. + NEGLIGENCE.——The plaintiff, in bringing suit against a bus com-
.pany or any other -person, except a railroad company for injury
caused by the running of trams, must allege facts constituting
negligence; and a bus company is not hable for.an mJury sus-
tained by a passenger when a rapidly moving car throws gxavel
m at open wmdow, unless bus company was negllgent

Appea,l from Monroe Clrcult Court w. J Wag—
goner, Judcre affirmed. .

Hal P. Smith and Joe B. Norbury, for appellant
- -Mann & Mann, for appellee. /

MEHAFFY J.” On January 29, 1934, the appellant
filed in the Monroe Circuit Court a complalnt against the
appellee, alleging that the bus.was operated by the ap-
pellee as a common carrier, transporting passengers for
hire from: place to place in Monroe county, operating on
regular s¢hedule, and charging fixed fares-therefor. She
alleged that about 4:30 o’clock on the afternoon.of Octo-

“ber 30, 1933, she boarded defendant’s bus at Brinkley,
Arkansas, -and paid her fare to Clarendon, Arkansas;
that' said .bus is:equipped with six windows and three
rows- of 'seats; that defendant seated her on the left end
of the middle row of seats immediately behind: the
driver’s seat which was occupied by appellee; that allof -
said -windows. were closed except the window by the
driver’s seat, on the left side of :said bus; that:after leav-
ing hlghway No. 70 said .bus ploceeded along. highway
No 17; a gravel road leading to Clarendon, Arkansas,
that at a point some four miles after leaving highway 70
and on highway 17, said bus passed an automobile travel-
ing at a high rate of speed; that at this point as well as
on all other points on said h1ghway 17, there was loose
gravel; that in passing, a gravel or. small stone was
thrown through the sald open Wmdow near the driver’s
seat striking appellant in the left eye, 1n3ur1ng her in
the manner set out. She then describes the i injury ‘and
the extent of it, and the pain and suffering, and alleges
that the i injury was the result of the carelessness and neg-
ligence of appellee in leaving open said window ; that ap-
pellee operated said bus personally several da.ys a week
on said road, and-had been doing so for a number of
. years; knew the: condition of the highway; knew. of the
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loose- glavel thereon, and knew of the dangel to appel-
lant from flying gravel or' by ‘the exercise of otdinary
care, should have known and’ appleclated ‘'said danger,
and should in, the exercise of ordmaly care have closed
the said window.at.all times while:said bus was operat-
ing over said gravel road, and especially while said bus
was' passing or’ béing passed by other cars; that: the ap-
pellant was not accustomed to 11d1ncr bh1] automoblles ‘and
busses; ‘and; did: not' know'. of or: apprec1ate the ‘danger
from flying gravel, and if she had-known, she.had.no au-
thority to close the window, and save herself from injury.

i On April.15,:1935, appellant filed -an:amendment :to
her complaint alleging:that it  was aicool iday, and: there
was: no necessity that.said window:be:left. open, -but if it
was mecessary ‘to.leave :it ‘open -for ventilation,: theré
were three other-windows on-the-right.side of.said bus
that could have been.opened; and injury avoided, for the
reason:that said gravel or:small-istoné complained ‘of, ot
any.other, could not:have-beenthrown ‘through::these
windows by passing automobiles; that.all the'facts were
well known to. defendant, or<by the éxercise-of-care could
have béen known,:and his carelessness-andinegligence in
not using said:- ~W1ndows on:the right!-side of sa1d bus,
but using' the openrwmdow on the left s1de was the cause
of the injury: to. appellant.- L I A L

On'November 12 1934, anothe1 amendmént’ was ﬁled
by adding at the” end of the second ‘paragraph, imnié- .
dlately before: the prayer, a new paragraph dlleging thit
the 1n3ury was 'a resilt “of’ the carelessness of the 'de:
fendant in failing to sereen the window, or to’ place shields
or guards or’ some othet obstruction ‘thereoii to plotect
appellant from the hazard of ﬂylng gravel; which danger
was well known to appellee, o6r by the ‘exércise of ordi-
nary care shoiild have been known to hlm but wlnch was
not known or appreelated by appellant R

The appellee ﬁled the followmv demurrer to the
complamt . [ T R ;

“Comes ‘the . defendant bv his; atto;rneys, Messrs
Mann & Mann, and demurs .to the: complalut and the
amendment.: thereto and for cause:says: S
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. i, ‘“That the complaint as,amended.does not state facts
sufﬁ01e11t to constitute ,.a.cause:. of aot1on agalnst the
defendant E e -

“VVherefore, defendant moves that the cause be
dismissed.”’ ..., ot 4y v, rie LN
. 1. The courtr on November 18 1930 ente1ed the fol—
.lowmg JudO'ment PR T P
v fSThe demurrer, ﬁled he1e1n, 8. by the court sus-
tained, exceptions saved,x plaintiff stands .on:her‘com-
pla1nt and prays-an:-appéal to the Supreme :Court, which
is by the court;granted, and: pla1nt1ff given - GO davs \to
ﬁle bill ofiexceptions.”?; ; i ;..o

+:Pleadings under the oode are hbel ally eonstrued and

every reasonable intendment is indulged-in favor of the
pleader,.and in testing. the sufﬁc1eney of a ecomplainton
general decmuner, the court. indulges every reasomnable
intendmient in-its favor,-and if the faets stated, together
with:every: .reasonable: 1nference arising the1ef101n con:
stitute..a caiise of:-action,-the :demurrer should be .over-
ruled. .. Manhattan Const:.Co. ¥. Atkisson, 191 Ark..920,
88 Si VV (2d):819; Arkansas Bond Co. v. Harton 191 Ark.
665, 87. S: W (2d) 52 Herndonv Gregory, 190 A1k (02,
81 S W. (2d) 849.. RITTERN : ,
: o -In appellant’s: 01'101nal complalnt she alleged that
the injury wascaused : by the megligence. of -appellee: in
leaving the window open; that he-had: been operating a
bus, and knew the'condition of: the highway; and knew
there was'loose: gravel and ‘danger. of .flying gravel. :In
her -first.amendment to the. complalnt she alleged that
the weather was.cool, .and there was no.ioccasion for.the
window to be left .open, but if there was;.the windows on
the other. side of the bus. could have. been opened.. :In her
second amendment .she alleges that the appellee failed
to sereen the Wmdows RTINS 3

Appellant first contends that \1t is. the duty of per—
sons .operating ‘busses. as. common-carriers -to . .exercise
the. highest degree of. care reasonably -to. be\ -expected
from human vigilance, and foresight. .\ . . o

.This conrt has. held that the law i 1mposes the hwhest
defrlee of skill and .care.upon.common carriers-consis-
tent ,with-the pragctical operation..ef.;their cars.for. the
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protection of their passengers, and we have also held
that the rules applicable to common carriers govern in
operating busses carrying passengers. We said: ‘It is
true that there are many statutes regulating railroads
that do not apply to busses and other common carriers;
but the law with reference to the duty of common
carriers to passengers is the same as to all'common car-
riers.”” Missouri Pacific Transportation Co. v. Robm-
som, 191 Ark. 428, 86 S. W. (2d) 913: :

~ The appellant cites and relies on Teche Line Inc. v.
Batéman, 162 Miss. 404, 139 So. 159. In that case the party
who brought the suit was not a passenger in the:bus, but
was riding in a private automobile; and it was alleged
and the proof established that the bus was going at an
excessive rate of speed in violation of the statute of Mis-
sissippi. The evidence in that case showed that the bus
was traveling at a rate of speed from fifty to fifty-five
‘miles an hour. The company’s witnesses testified that it
was not exceeding forty miles. an hour. . The court, in
instructing the jury, said: ¢ The court instruets the jury
that, if you believe from a preponderance of the evidence
in this case, that the plaintiff herein was injured by flying
gravel thrown from a bus belonging to’ the defendant
herein, while said bus was traveling at a reckless, negli-
gent and excessive rate of speed, and that gravel was
thrown by said bus because of the reckless, negligent and
excessive rate of speed at which said bus was driven at
said time, and that the reckless, negligent and excessive
rate of speed of said bus, if any, was the proximate cause
of said injury, then you shall find for the plaintiff.”’

The court also said in the above case, after quoting
the Mississippi statute: ¢‘Of course, it is the duty of
every person who operates a vehicle upon the highway
to do so in accordance with the law of the land. The
statute was enacted for the public safety, and to secure
the safety by reasonable operation of motor vehicles. ' It
is well known that cars proceeding at a high rate of speed
on gravel roads throw gravel by reason of the force of
the car sfriking the gravel, or by reason of the suction of
the car; and it is well known that such flying gravel or
small rocks are calculated to inflict injury. The greater
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thé rate of the speed, the more violent, the hurling of
such gravel or rocks becomes. It may be safely assumed
that a person traveling the highway assumes the risk
incident to.travel in a reasonable and lawful manner,
but when a person exceeds the speed limit allowed by
law, and as a result of such excessive speed. injury is in-
flicted upon another using the highway, such party is
liable for the injury occasioned thereby.’’

" Our statute is similar to the Mississippi statute, and
_if the appellant in this case had brought suit against
the driver of the automobile which was going at an exces-
sive rate of speed in ‘violation of law, and had alleged
that this caused thé automobile to throw the gravel, and
she ‘was thereby injured, she would have stated a cause
of "action, and it would have been similar to the case
relied on. Appellant, however, does not state that the
bus was going at an excessive rate of speed, or that it
was violating the law in-any way. The only ‘negligence
alleged is the open window.

Our statute, among other things, provides: ““Any
person driving a vehicle on a highway shall drive the
same at a careful and prudent speed, ete.”” Acts of
1927, p. 721. o '
~ The driver of the bus had a right to assume that
no one would violate the statute and operate ‘an auto-
mobile on the public highway at an excessive rate of
speed. There is no allegation in the complaint that the
operator of the bus was negligent in any manner except
in leaving the window open. o '

Appellant alleges that the bus was equipped with
six windows and three rows of seats. It is true she says
the defendant seated her at the left end of the middle
row of seats, immediately behind the driver’s seat, which
was occupied by appellee; that all of the windows were
closed except the one by the driver’s seat. It is a mat-
ter of common knowledge that when a person .takes pas-
sage on a bus or a railroad train, they may take any un-
occupied seat. .The complaint, while it alleges there
were.three rows of seats, does.not allege that any of them
were occupied.. They may all have been vacant. The
appellant.may have been the only passenger. She does
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not, liowever, allege whethe1 ‘the 'other ‘séats weré oc-
eup1ed or not ‘ There is no law 1eqmr1n°’ biis companies
to 'scréen thelr windows, " and ‘the' causé’ of the damage
and injury, as shown by’ appellant §’ complaint, was the
wrongful conduct" ‘of "the person-driving' the-automobile
at an e\cess1ve Tate of speed’ thereby thl owmg the oravel
‘which injuted appellant b iR

......

Appellant alleoes that the automob1le Was t1 avehno
at a hloh 1ate of speed '

'''''

Denker v, Lowe, 197 Ky 660 234- S. VV 294 VVe think the
facts in. the above case have no appllcatmn to the facts in
the 1nsta11t case. The questlon there was. Whether where
the . concunent necrhgence of . ‘the . city. obstructmcr the
street, and the tr ansfer eompany ’s dr lver in, not 1educmg
speed the company could av01d hablhty on the theor;g that
its neOhgence was: mot the p1,0x1mate cause of the injury,
The court said: “Itis a clea1 case of the combmed and
concurrent ,negligence. of the; city, ,m.,peumttmo the ob-
struction, to. be in the street and -the ne@lwence of the
taxicab dnvel in, drwmo .into : 1t with. such reckle\s
abandon as to ploduce a v1olent JOlt to a passenger,.or
negligently failing to slacken his. speed and drive around
obst1uet10n ploducmo the injury.’ S R PO

- Appellant calls attentionto-a’ number of other cases;
but all of ‘them are cases where negligence is-alleged and
proved against the party-sued. In the ‘case of Batte Vi
St. Loms S. W. Ry. Co., 131 Ark, 568,1199.,S.:W. 907, this
court held: that the ra1lroad .company.-was under no duty
to sereen. its: car ‘windows, and its. failing to .screen its
windows .was. not negligence. .It'is sald in. that case:
“‘It.is the duty of the defendant company to keep its

engines in.good repair and;see that they were supplied
Wlth the ,best known apphances to plevent the escape of
cinders.)) ;..o o Lot oo T T L

That 1s true because of the eonst1tut10nal provision
whlch reads -as' follows: "‘All railroads which are-now
or may be' hereafter built and opérated, either in’ whole
or in part; in this State shall be 1espons1ble for all dam-
ages to person and property: under such’ regulations as
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may be prescribed by the General Assembly -Section
12, article:17 of the Constitution. :

- Section 8562 of Crawford & Moses’ Dlgest reads as
follows “¢ All railroads which are now or hereafter may
be :built and operated in whole or in part in this State,
shall be responsible for all damages to persons or prop-
erty done or caused by the running of trains in this
State.”’

This court has repeatedly held that under the con-
_stitutional plovision and the statute, when the plaintiff
shows that the injury was caused by the running of a
train, a pmma fadie case-was made. - Therefore, when the
pla1nt1ff in a suit against the railroad company for in-
jury caused by running a-train, shows that the injury was
caused by Tunning a train, the burden is then ‘upon the
railroad company to show that it was not gu1lty of any
negho ence. There is no such. constitutional provision or
statute with reference to the operation of buses, and the
plaintiff; in bringing a suit against a bus company or any
other person, except a railroad company for injury
caused by the running of a train, must allege facts con-
stituting negligenceé. Negligence means the failure to do
something that a person of ordinary prudence would do,
or the do1ng of somethlng that a person of ordmary
piadence’ would not'do undér the c1rcumstances

The Massachusetts court held that the mere fact that
a passenger on a railroad train is struck in‘the eye by
a-cinder on a warm day when the windows and doors of
the car are open, does not establish liability on the part
of the railroad company. ‘Shine v. New York, New Haven
& Hartford Rd., 236 Mass 419 128 N. E. 713 11 A. L
R 1075. ‘

It was not negho"ence on the part of the bus company
to have thie window open, and if some other person negli-
gently and wrongfully operated a car so as to throw
gravel into the open window and injure a -passenger,
there would be no liability against the bus company un-
less ‘the bus company - 1tse1f was guilty of negligence.
There would be no more liability in wrongfully throwing
gravel, than there would be if the third party running an.
automobile. negligently and wrongfully operated his car.
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so-as ‘to collide with the bus and injure the passenger.
The question is the megligence of the hus driver;'and our
conclusion is-that the comp]amt docs not state facts- con-
stituting negligence... e : cot
- The judgment of. the cireuit court is thereforb
afﬁrmed B P N R - AR I T

[N




