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1. -NEGLIGENCE--CONCURRING ' ACTS.—~Where two 'concirring .acts' ‘of

negligence ‘are the ‘proximate cause of ‘an injury;:thé party respon-

i..sible for one of these concurring acts is-liable therefor, unless the

..injury would have occurred without his ‘concurring act of negli-
.gence.

2'.: MASTER AND SERVANT —-Where chlldren were operatmg cotton

been placéd to prevent truck: from’ falling" from’ runway, ‘and an
: employee working below: is mJured by the fallmg truck, the com-
..pany is liable for. such i mJury, TR Ce

vy

" Appedl' from Clark Clroult Court De"x‘te[fBuéh,
Jud!re ‘modified. "

' Dwzght C’rawfmd,, Shaver, Shcwer cﬁ Wzllwms,

mes & Ehrmcm and E' L. M cH, (mey, Jr., \for appellant

J. H. Lookadoo .and Sam-T. & Tom Poe, for appellee:

HUMPHREYS -J.-: This. isia. $uit brought: by :appellee
aoamst appellant in the -circuit court of Clark county
to recover damages for personal:injuries received by him
in the performance of ‘his duties .as an employee: of. ap-
pellant, through -the- alleged :negligence -of appellant in
failing to- furmsh him-a reasonably safe pladei'to. work:
The pa1t1cular acts iof negligence alleged. consisted in a
failure: to-providé a toe'board, rail or.gnard.of some kind
to. prevent :a hand truck, bemo used to- off-bear cotton
seed hulls, from :falling off a runway abeéut: three feet
wide, used to convey. cotton seed hulls to.a:point. where
they were-dropped to the.floor.below to:be stacked; and
in allowing the truck-to be used or'operated by two boys,
the sons of Newt: Hudgens, who was m the employ of
appellantr b TR I S
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Appellant filed an answer denying. the allegations
of negligence and interposing the defenses.of assumed
risk, contributory negligence, and an efﬁcient intervening
cause that resulted in the injury...

The cause was submitted to the Jury on the evidence
adduced, and instructions of the court, which resulted in
a verdict and consequent judgment in favor of appellee
for $15,000, from which is this.appeal.,

The undisputed facts reﬂeeted by the record are as
follows:

At the time of receiving his'injuries, 'appellee was
employed by appellant at;its cotton oil plant in Ashdown.
He was, working as .a day laborer.at $1.25 per day in the
hull room; which was 125 feet long and 80 feet wide.
The roof’ was '50 feet above the floor. - Cotton ‘seed hulls
were conveyed into this room from ‘another part of the
mill to be sacked, and stored. .. There was a platform 20
feet. square and seventeen, feet high in.this room, where
two hull packing machines were .installed. A runway
about three feet wide extended from this platform almost
the length of .the hull room, which has a fall of 21 inches
the first twenty-one feét, and is then’ level to the end
thereof, at which point a sta1rway extends to the con-
crete ﬁoor of the hull room.” When the ‘plant was iu

operation; Titlls* would be conveyed to the platform and
there 'sacked. and ‘placeéd- on a’two-wheeled hand truck
weighing 120 pounds, which was.pushed along the run-
way by theoff-bearer-to: such point as desired to unload
the sacks -and drop: them .to -the concrete floor, which is
about sixteen:or .seventeen’ feet. below:the runway,. for
the puipose. of -stacking-and: storing -them. - On: Septem-
ber 27, 1933, about seven. o’clock p. m.; appellee, who was
off-bearer.on one of the-shifts; went-down to the lower
floor to stack the:sacks of hulls he had.conveyed along
the runway on. the truck and dropped down on the floor
during -the:afternoon, and while:'engaged in :stacking
them, the truck; being pushed by two boys-on the runway,
ran off and fell for a distance of:about-seventeen feet on
appellee.. He. did not: know- the- Dboys ‘were up on' the
runway::or platfmm -or-;ithat they ,were .operating the
truck. The truck fell on appellee’s head, fracturing his
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skull, and -injuring. his brain.- The.bone on .the. right
side of his head; three inches in length and an inch wide,
was removed., The brain bulges out of this hole against
the membrane and skin. or. scalp -His. brain also. bulges
out, of the hole in.the skull at the site of.the injury
against the membrane and skin.. The pulsations of his
heart are. visible at;ithis place. In. addition.to the pain
and suffering endured.by him at, the time of the injury,
and during the period; of ..recovery, he suffers. from
dizziness and nausea at times, and the vision- of:his right,
eye is 1mpa1red Appellee was 31 years. of age, and. had
an expectancy of,,36.years ‘at the time he received his
injuries. - He was .strong and: healthy and was earning
$1.25 a day. R N
The record reﬁects a sharp conﬁrct in the testlmony
as to whether there was a'toe board or rail on the side
of the runway to prevent the truck from'falling off when
be1n0' operated, and whether, appellee assumed the risk.

- It is apparent-from.the facts detailed above that the
injuries were:the result:of. thé' concurrent:acts-of -appel-
lantin.failing -to maintain;:a stoe'board- or.rail on‘the
runway, and: of ‘the boys Ppushing :the truck down the
runway. If the boys had not pushed the truck down:the
runway; it. would not have fallen.and struck.appellee,
and, although they did- th1s, the truck would.not have
fallen' off had toe boards.-or rails been on -the side .of
the runway to-support.and prevent it from falling on
him. The:two-concurring acts were, therefore; the proxi-
mate cause of the injury The party responsible for,
either of the concurring acts of negligence is liable un-
less the accident would have happened without his,.con-
curring act of. ne«rhgence ‘This..is the rule announced
by ‘this court in the case of . Phillips Petroleum Go v.
Berry, 188 Ark.. 431 65 S. W. (2d):.533. Syllabus six of
this opinion reads as. follows “Where several, ‘causes
ecombine.to p1oduce an injury; one is not reheved from
liability because he is respons1ble for only one: of these
causes, if,- without his. neghcrent act, the 1n;]urv would:
not have occurred ” .

The instant case is ruled by the case referred to
In view of the rule announced in the case cited, instruec-
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tion No. 1 requested by appellee and given by the coutt
is’ correct. .. :Said. instruction-is:as follows::
© ““If you find frofr a p1eponde1 ance of the ev1dence

that plaintiff, 'Willie ‘Brown; while  working for defend-
ant, Temple' Cotton Oil Company, and stacking sacks of
cotton seed hulls in the-hull room: of - defendant s Ash-
down mill; was mJured by a truck falhng on him, without
fault on hlS own part, and while’ exercising ordlnaly care
for his own' safety; and if you also find from a’ prepond-
erance of the evidence that'defendant, "Temple Cotton
Oil Company, negligently failed: to- have a board, or rail
or‘other guard, along the side of the floor of the runway
from whlch the truck fell, and that such negligence ‘of
defendant, if any, was the proximate cause of the injury
of plamtlff if any, then you are instructed-to find for the
plaintiff unless you. should further find that plaintiff
assumed the 'rsk.”” * . . g N R

“The issues of: Whether appellant neOhgently failed
to' maintain a toe :board-o¥ railing. on.the side:of the
runway'and whether appellee assu'med thé risk were sub-
mitted:to the:jury under propeér in'structions, iand ‘appel-
lant is: bound by the,adverse ﬁndmg of the Jury on. those
1ssues I Vet

Under thls view of the case; 1t i 1mmatena1 Whethel
Newt Hudgéns, the’ father of' ‘the' boys, was a -fellow-
servant of appellee or ‘a foremar ‘for appellant: Thére
is' no evidence in the case tendlng toishow appellee was
0'u11ty of ‘contributory - neghoence ) 'that defense Was
or is eliminated. - - . o

* Thé only’ remalmng queshon in the ‘case’'is whether
the ]udtrment is excessive! A ma;]onty of ‘the ¢ourt are
of opunon that the questmn was properly raised, and
that .the" verdlct is’ e*(cessne ‘The court is ‘of" op1n10n
that in view “of appellee s siall’ earning eapacity, and
that “he''is not permanently disabled that the vérdiet
should be’ feduced to $7 500 The erter does not concur‘
in this view. * '
" The Judg’ment is therefore reduced to $7 500 and'
as modlﬁed 1s afﬁrmed




