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CARRIERS —A. ticket agent ‘of a bus company- is, actmg w1th1n the
apparent scope of his authonty in contracting.to transport the
purchase1 of.a tlcket over a smooth hard surfaced road and on a
" speeific schedule, and although the bus’ company has no bus
‘! going to ' passenger’s’ destmatlon at that partlcular tlme and
‘vnone at all going over a.smooth. hard surfaced road the’ company

., 18 liable:for.breach of* the contract. . : S
2, . CARRIERS——That the company- reserved the rlght to changevlts
schedule w1thout not1ce to. the purchaser of a: tlcket does not re-
lleve company flom hablhty for, failure to tlansport passenger :
to destmatlon, accordmg to contract at a spec1ﬁed time on’” 4
.iparticular route,:when such failure was rot: the Yesult of 'a
C ,change ini.schedule .after ithe :ticket i was sold.: N P
JUDGMENT—WI’INLSSES—-HUSBAND AND WIFE——-Whele ‘husband
, and wife each recovexed Judgment agamst bus ‘company for. fall-
"" ure fo tlansport wife accmdmg to partlcular contract made at
'time tlcket ‘was purchased and the judgiment" in favor of theé
. “husbadnd ‘is wholly dependent ‘upon’ the' testimony of the wife to
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sustain it, it cannot, in view of § 4146, C. & M. Di)g., rendering
husband and wife incompetent to testify for or -against each
other, be sustained; but the judgment in favor of the wife, al-
though dependent upon the testimony of the husband as to the
breach of the contract, will be permitted to stand, since the hus-
band was, in making the contract, acting as agent for his wife.

Appeal from Pulaski Circuit Court, Third Division;
J. §. Utley, Judge; affirmed and reversed.

Buzbee, Ha,rmson Buzbee & Wright, for appellant.

Tom W Campbell for appellees :

Humereeys, J. This is an appeal from judgments
in favor of appellee, Mrs. W. J. Wisdom, for $2,000, and
in favor of appellee, W. J. Wlsdom for $412 20 for dam-
ages sustained by appellees on account of a breach of a
contract by appellant to transport Mrs. W. J. Wisdom
on a bus line from Memphis, Tennessee, to Little Rock,
Arkansas, over a smooth or hard-surfaced road on a
schedule leaving Memphis at 7:45 p. m., and arriving in
Little Rock at 11:59 p. m.

The alleged breach of the contract consisted in re-
routing her at Memphis on her through ticket from
Lawrenceburg, Tennessee, by way of Nashville and
Memphis to Little Rock, which route was over a smooth
or hard-surfaced highway and on a schedule leaving
Memphis at 7:45 p. m., and arriving at Little Rock at
11:59 p. m., around by Stuttgart and Pine Bluff over a
rough gravel road and on a schedule leaving Memphis
about midnight and arriving in Little Rock at 8 o’clock
the next morning. '

Appellant contends the judgment should be reversed
because it did not make a contract to transport Mrs. W.
J. Wisdom from Memphis to Little Rock over a smooth
or hard-surfaced road on a schedule leaving Memphis at
7:45 p. m., to arrive in Little Rock at 11:59 p. m. The

, ev1dence 1s in sharp conflict in this particular, the agent
who sold the ticket swearing he made no such contract,
and W. J. Wisdom, who purchased the ticket, swearing
that such a contract was entered into. Appellant argues
that the written itinerary containing the schedule show-
ing the time of departure of the bus from Memphis and
the arrival thereof in Little Rock was no part of the
contract. This itinerary containing said schedule was
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- wrapped around the ticket when it was delivered by the
agent- to the purchaser and provided that Mrs. W. J.
Wisdom might leave Memphis at 7:45 p. m., and arrive in
Little Rock at 11:59 p. m. W. J. Wisdom testified that
he had informed the agent before buying the ticket that
his wife was in Lawrenceburg, Tennessee, and he wanted
a routing for her to come home to make it as convenient
as possible; that she had been sick and was getting along
all right and that-he did not want anything to happen
that would set. her back; that he wanted her to return
on a paved highway so that she would not be jarred or
jolted; that the agent said he could sell him a ticket and
routing that would not inconvénience his wife; that all
she had to do was to get on the bus. :

The evidence is ample to sustain the finding of the
jury that appellant entered into a contract to transport

Mrs. W. J. Wisdom from Memphis on a bus operated
on a smooth or hard-surfaced road on a schedule leaving
Memphis at 7:45 p. m., and arriving in - Little Rock at
11:59 p. m. Appellant argues, however, .that it was not
liable for breach of the contract because it had no.bus
leaving Memphis at 7:45 p. m. over -a smooth’ or:hard-
surfaced highway and no transportation agreement with
other bus lines operating such a bus. In other-words,
‘that its agent made a mistake in making a contract it
was not in a position to carry. out.. The agent was act-
ing within the apparent scope of his authority, and his
-mistake did not relieve appellant of liability for dam-
ages resulting on account: of the mistake of its agent.

Appellant also argues that it is exempt from.lia-
bility because it reserved the right in the itinerary fur-
nished appellees to change its schedule without motice
to the purchaser or user of the ticket. There is no merit
in this argument for, in the instant case, there had been
no change in schedule from the time the contract was

.made and the ticket was offered for passage.

Appellant also argues that both judgments must.be
reversed because the judgment in favor of 'W. J. Wis-
dom, as to a breach of the contract, is wholly dependent
upon the testimony of his wife and that -the judgmemt
in favor of her was dependent on his, the husbhand’s tes-
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titony; -as to -the contract -entered into.: In'support of

this’ argument they cite§ 4146 of: Crawfmd &: Moses

Digest, which i is,. in part -as follows: &' . RUTPPRY:

“All persons except those ‘enumerated hereln shall
be competent to testify ina civil*action.: The followm0
persons ‘shalls be* 1noompetent fo test1fy i e it

BERRRI 4 SRR s@ PR AR ‘f Tred ,,v;"iwx i

“Thlrd Husband And: w1fe for or’ agamst eaoh
other, 'or concerning any commumcatmn made by‘ one to
the othe1 durmg the’ marr1a0'e, whether called d$"a wit-
ness Wlllle that reldtion ‘subsists of afterward but: e1the1
‘shall be allowed to testify for the other'in regdrd to' anv
‘Business transacted by’ the one for the other in the capac-
ity of agent.” T fehed
STt s trde that the bt each of the contr a6t was proved
by the test1mony of Mrs! W J.. W1sdom and ‘that the
'recovery of "W J. W1sdom was and is dependent wholly
on her test1mony ‘Shé’ Was 1n ‘N0’ sense the agent of Hér
'Husband, ‘and her test1mony in support ‘of his Judvment
must be reoarded as 1ncompetent W1thout her test'
mony, h1s Judgment is' not" supported by sufﬁclent sub—
stant1al test1mony, "and must ‘e’ reversed Whlle she
was not his’ agent, ‘hé was'hér aoent in makmo 'the *601i-
tract for her: transportat1on from Lawrenceburg, Ten—
nessee, to Little' Rock, and in that capac1ty was not’ pre-
-cluded ’ from’ test1fy1ng ‘relsitive’ to' the contract ‘in” hér
behalf: Mrs W J. Wisdom' wrote het husband' she Was
‘ready to, come home and’ Wanted him to“i'nake prov1s10n
for her 'to' comig:’ Instead of ‘sénding the’ money‘to her
for her to buy a ticket, h¢' purchased' the ticket in’' Little
Rock from’ appellant’s agent for her, and was part1cular‘
to procure 'a routing and: schedule Whlch Would make it
convenient, safe, and ¢comfortable for her-in’traveling.
Heé was acting in lier behalf and' miade' the -contract for
her bénefit; and was her agent within the: meamng of said
section of the statute:’ His" testlmony as'to the! contract
- was admissible in her.behalf. . ;.. P

The ‘contract for: transportatlon havmg been sus-
‘tamed its breach.is .reflected :by. the undisputed  testi-
mony.  When':Mrs. . Wisdom reached.. Memphis, enroute
to Little.Rock, she.was. told. by the bus driver she.must
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have the ticketragentO: K. her: ticket. : She got out ‘of -
the “busrand went. to'the: depot 'for-this purpose. - ‘She
handéd:-the agent her ticket,; which he kept-‘and issued
her anothér ione to:Little Rock by way of Brinkley, Stutt-:
gart,’ andPine: Bluff, and: told her she- could not' léave
untilmidnight: -« Th1s 1er0ut1no swasia breach of . the
contract" e e o I e A

The only 1ema1n1ng questlon 1a1sed by appellant 1s
that he1 Judgment is excesswe Appellant contends that
she was only entltled in case of breach of the contract to.
an amount necessary to purchase a tlcket from Memphls
to thtle Rock Th1s she could not "do’ because She had
only IO cents 1n money It 1s also not true Dbecause her
husband notlﬁed appellant S agent When he boughtthe
tlcket and made the ‘contraet that she Was 1ll and 1f she
traveled on ‘a rough road and was subJected to -undue .
Jolting, " 1t Would br1ng about a recurrence of Ther trouble
or, 1llness In; case of breach th1s entltled he1 to any
speclal damages which the breach of .the contract sub-
jected her to. She testified that she protested when the
agent took up her ticket rerouting her by Brinkley, Stutt-
gart, and Pine Bluff, but that he told her she would have
to accept the new tlcket and leave Memphrs about mid-
night. She could not go to the hotel because she did not
have the means'to do so and remained in the depot until
midnight. .She had written her husband to.meet her at
11:59 p. m. and was very. much worried on account. of the
delay and béing rerouted -around by'Brinkley, Stuttgart,
‘and Pinie Bluff over's rough gravel road. - It was a- rough
ride for her, and’ she .was up all night, being unable to
sleep, and d1d not arrwe in Pme Bluff until dayhght and
in.. Little. Rock. until ‘8 o’clock the next. ‘morning. . She
testified that she was a wreck when she 1eached Pme
Bluff, that ‘the rough night ride caused her a Teturn of
her 1llness fr om which she had practlcally Tecovered be--
fore she went to' visit hér relatives in ‘Tennessee with
permission of .Dr.:Shipp-on:condition’ she . would: travel
in the bus.on smooth-hard-surfaced highways. Her ill-
ness was due to hemorrhage of the.uterus. The return
of this trouble, caused by the .rough: night ride fromi:
Memphis by way of Brinkley, Stuttgart; and Pine Bluff,
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had to he treated with radium in order to stop the flow
of the blood and prevent hemorrhages. This necessary
treatment caused her uterus to atrophy and caused her
vaginal tract to contract until it was two-thirds less in
depth than it was in the first place and to become very
much narrower, but that in order to keep the vaginal
tract from closing entirely, it is necessary at intervals
to dilate or stretch it. Hach time the dilation is done,
it produces bleeding and very much pain. Her physician
testified that the recurrence of the hemorrhage and dis-
placement of the uterus again was due, in his opinion,
to the vibration and loss of sleep in riding over the
rough road by way of Brinkley, Stuttgart, and Pine
Bluff. He also testified that the permanency of the
condition would remain, and, perhaps, grow worse. We
do not think $2,000 is excessive when the special dam-
ages she sustained is taken into consideration. v

The judgment in her favor is affirmed, and the judg-
ment in favor of W. J. Wisdom is reversed, and his com-
plaint is dismissed.




