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DR APER V. STA.TE
. " Crim. 398‘) ‘
()pnnon dehveled May 4 1936

1. HOMICIDE —One who does no more than conceal the gullt of 'his
brother who has committed a crime is not, under § 2313, Craw-
‘ford & Moses’ Dig., an accompllce and his testlmony may ‘be used:
"to corroborate that .of an -accomplice.. -+ .
2. CRIMINAL . LAW—INSTRUCTION.—Giving an. 1nst1uctlon by Whlch
_ the jury are: told that. 1f they believe that any, Wltness had testi-
“fied fa]sely in any respect they mlght wholly dlsregard ‘all the
‘testimony of ‘such witness, ete., is not reversible ‘error where only

a general“ob)ectlon thereto-was-interposed:

- CRIMINAL LAW—INSTRUCTION.—An -instruction telling. .the jury

that, where :the 'State depends in, part .on cucumstantlal evi-

_dence for c01r0b01at10n of the testlmony of an accomphce, the

chain of ‘circumstanceés must be wholly' 1nc0n51stent with defend-

‘ant’s innocénce, ete.; may- properly be refused since ‘it does not'

state the. eérrect rule. - al o ! N

4. CRIMINAL LAW—CONSPIRACGY.—Where, in a prosecutlon for mur-

der, the evidence in the whole, case shows a conspiracy, the ad-,

" mission of the testimony of defendant’s co consplrator before re-

quiring “the State to mtroduce ev1dence tendmg to show a con-

spiracy between:them is not- preJudlClal error. '

5:" 'CRIMINAL.-LAW--ARGUMENT.-—Evidence: held sufficient . to Justlfy-

. the argument of prosecuting attorney as.to why the finger- prints

of appel]ant were not found in the room where the mUIdEI was
commxtted

Appeal f10m Galland Cucmt Comt Eml Wztt
Judve affirmed. )

H A. Tuckm and Calom Selle;s for. 1ppelldnt

.Carl. . Bailey, Attorney General,:and Guy E.- W’ll—
Zzams and.J. F. Koone Assistants, for appellee. i ...

w

convicted in the cireunit court of Garland County of mur-
der in-the first degree for killing: Tom: Menser 'in- Marehi;
1935; and ‘the: death penaltyrwas imposed by the jury,
flom which judgment of connctwn an appeal hae beerx
duly prosecuted to this court. Lo

.The chief witness for the Stdte was Roy House the
accomplice of appellant, who testlﬁed, in substance, that
he and appellant entered into.an agreement on Friday
night to rob Tom Menser, who resided on highway ‘70,
some nineteen or-twenty miles west of Hot Springs.; that

" Humpnreys; J. .- Appellant ‘was: indicted; tried anci
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they stopped about a mile and a-quarter before reaching
Menser’s home and built a fire, where they remained for
some time; that they planned for appellant to grab and
hold Menser when they entered the house while he, wit-
ness, would search and rob him; that pursuant to the
agreement, they drove the car beyond Menser’s house
about a quarter of a mile and parked it; that they walked
back on the highway and entered the yard, and walked
around the house to the back door, and when they made
themselves known, Menser invited them in and asked
both of them to take seats by the fire; that witness and
Menser sat down, but that appellant walked around be-
hind Menser and struck him with a wrench he had
brought from the car and beat him to death; that before
entering the house, appellant put on some old gloves;
that after beating Menser to death, appellant ordered
witness to search the dead man, which he did; that ap-
pellant then searched a trunk:in the room and witness
a table, where he found $8; that appellant found a watch
and gun in or near a bed; that they counted the money
and left the house and went around through the field and
out to the car; that they drove on toward the Duncan’s
where appellant was residing with his aunt; that when
near there, he, witness, got out and remained in the
woods near the house until about three o’clock Saturday
afternoon; that appellant met him Sunday and took the
watch and gun and let witness keep the money; that he
advised witness to leave the country, which he did,
going to Columbus, Georgia, where he had planned to
. go before; that after about two months, his brother, Carl
House, came to him in Georgia and that they traveled
through a number of States together until they reached
Texas, where witness was arrested and brought back to
Garland county; that about a week later his brother
returned. - '

Carl House testified, in substance, that on Sunday
after the killing, being worried about his brother and
knowing that appellant and his brother were ount to-
gether on Friday night, and suspecting that maybe they
had killed and robbed Meénser, of whose death he had
heard, he went to appellant’s-house and made inquiry
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about his brother and whether they were implicated in
the murder, and appellant admitted they were connected
with it, and that they had divided.the loot,. he keeping
the gun and watch, and Roy the money ;. that he showed
him the watch and gun; that-he recognized the watch as
-Menser’s; that he, \v1tness, afterwa1ds told.. appellant
that the officers had taken finger prints in the home :where.
Menser was killed, and also told appellant they would
get them and appellant replied they would not, get lnm
as he had on gloves at the time.

Many witnesses testified in the case Two test1ﬁed

—that-they-observed-tracks of two pe‘I"SO_n_S_gﬁﬁlW_Oﬁt_lﬁlT—_— ____
the field around Menser’s house.

In order to decide the assignments of enor argued
and insisted upon for a rever sal of the ;]udoment we do
not deem it necessary to make a- detailed statement ‘of
the testimony of the two witnesses. named or any of thc
others. Suffice it to say the ev1dence of Roy House is
ample to sustain the verdict of murder i 1n the first derrrec
if ‘sufficiently corroborated. - There is no questlon made
that the testimony of Carl House fails to, support that
of Roy House, but appellant. makes the. contentmn that
Carl House is, himself, an accomphce and’ that the law,
is that one accomphce cannot corloborate the testlmonv
of another accomplice under the. rule that one charoed
with crime cannot be convicted. on the uncmrobmated
test1mony of an accomplice. Carl House was not an ac-
complice in the instant case although he concealed from
the officers the information he received from appellant
concerning the par t1c1pat1on of appellant and h1s brothel L
in the crime. He could not have disclosed the. 1nforma-
tion he received from appellant without d1sclos1no thc
guilt of his brothe1 Rov House. . Section 2313, of Craw
ford & Moses’ Dloest 1s, in pa1t as follows: «* # "‘.
provided, that persons standing. to, the accused in thc
relation of * * * brother * * * shall not be deemed acy
cessories after the fact, unless they . 1es1st the lawfuL
arrest of such offenders. & L’dmondson V.. State 51 Ark
115,10 S. W. 21. o

Not, therefore, being an accomplice, in V1ew of h}s
1elat1onsh1p to Roy House, in the mstant case, h1s testl—
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mony suﬂ‘imently 001r0b01ated that of Roy House to
~ sustain the conviection.

The appellant also assigns as reversible error the
giving -of instruction No. 13, which is as follows: ¢‘If
the jury believe that any witness has testified falsely in
any respect, you may wholly disregard all the testimony
of said witness or you may believe that part of his testi-
mony which you believe to be true, and disregard that
part of his testimony which you believe to be false.”’

The wording of the instruction was not an accurate
statement of the law, but the omitted words complained
of would likely have been inserted had the court’s at-
tention been called to it by a specific objection. Only a
general objection was interposed to the instruction. In
the case of Flake v. State, 161 Ark. 214, 255 S. W. 885,
in summing up the ruling on similar instructions to the
one objected to in the instant case, the court said:
‘‘Therefore, the effect of all these holdings of our court
is that an instruction couched in language like that
here under review, or of the same purport, does not
strictly and accurately state the law, but the refusing of
such an instruction is not reversible error, because it is
not error for the trial court to refuse an instruction
that does not correctly declare the law. And the giving
of such an instruction is not error in the absence of an
objection calling attention to the specilﬁc'language to
which the objection is made and which is clalmed to be
erroneous and misleading.’’

Appellant also assigns as reversible error the re-
fusal of the court to give his requested instruction No.
1, which is as follows: ‘‘You are instructed that where
the State depends in part upon circumstantial evidence
for corroboration of the testimony of an accomplice the
chain of circumstances must be wholly inconsistent with
defendant’s innocence, and must be so convincing of de-
fendant’s guilt as to exclude every other reasonable
hypothesis, and it must establish in the minds of the jury
an abiding conviction to a moral certainty of the truth
of the charge.”’

The rule contended for in this instruection is not cor-
rect and does not square with the rule announced in the
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cases of Osburne v. State, 181 Ark. 661, 27 S. W. (2d) 783,
and Daniels v. State, 186 Ark. 255, 53 S. W. (2d) 231.

Appellant also assigns as reversible error the ad-
mission of the testimony of Roy House, his co-conspira-
tor, before requiring the State to introduce evidence
tending to show a conspiracy between them. No prej-
udice resulted to appellant on this account because the
evidence in the whole case is sufficient to show a con-
spiracy. Hearne v. State, 121 Ark. 460, 181 S. W. 291.

Appellant also assigns as reversible error the ac-
tion of the court in permitting the deputy prosecuting

attorney to say in his argument that ‘‘efforts were made
to take finger prints in the room where the deceased, Tom
Menser, was killed.”” There was testimony in the case
to the effect that appéllant put on gloves before going
into the room, and when informed by Carl House that
they were takmg finger prints and would get ‘‘you fel-
lows,’” appellant answer ed, ‘“No they won’t,”’ and pulled
from his front pocket an old pair of dress gloves, worn
badly, greasy and dirty. . We think the deputy had a
right to comment on this testimony in an effort to show
why the ﬁnger prmts of appellant were not found in
the room. "

No error appearing, the judgment is affirmed.




