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Davison v. McCarL.
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Opinion delivered April 27, 1936.

EXECUTORS AND ADMINISTRATORS.—The finding of the chancellor on
the issue whether certain notes and mortgages in the possession
of the administratrix of Mrs. S. was part of the life estate re-
ceived by Mrs. S. under the will of her former husband is sus-
tained by the evidence; therefore the executor in succession of
Mrs. S.’s husband’s will was entitled to the possession thereof for

- the benefit of the remaindermen under his will.

Appeal from Lonoke Chancery Court; Frank H.
Dodge, Chancellor; affirmed.

John C. Sheffield, for appellant. :
Trimble, Trimble & Zl[oCrmy and W. P. Beard, for

..app nellee. . o . o

executor 1n succession of the estate of Georo"e S1b1y, de-
ceased, against Alice Davison, administratrix of the
estate of Sarah S. Sibly, deceased. George Sibly and
Sarah S. Sibly were husband and wife. George Sibly
died long prior to the death of Sarah S. Sibly. When
‘George Sibly died he left a will whereby he disposed of
his property, giving and bequeathing to his wife all of it
for her lifetime, but with the full power of disposition,
sale or other alienation of the property as she might wish,
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with the remaindeér, after the termination of- hel life
estate, however, to hlS heirs. : - ‘

- There is 10 controversy between the partles as to
'the will or its construction, and for that reason time or
space will not betaken to set it forth herein. Let it-be
sufficient to say that the will was not essentlally different
from that of Mr. Coﬂ‘man the testator, in the case of
Little Rock v. Lenon, 186 Ark. 460, 54 S. VV (2d) 287.

The only questlon for determination here is a ques-
tion of fact. It was asserted by the plaintiff and denied
by the défendant that the property in controversy, notes
and mortgage for the sum of $2,500, in the custody of the
appellant and claimed by her as belonging to the estate
of Sarah S. Sibly, belong to the estate of George Sibly,
deceased.

The abstract shows among other things, that the
notes in ques‘rlon were payable to Sarah 8. Sibly, and the
mortgage securing the same is-a conveyance to her; that
she was the owner of -certain real property in he__1 own
right, acquired prior to the death of her husband. There
were several different tracts of land that she owned as
well as others that she acquired under the will.

We are inclined to think that appellant’s theory in
the presentation of the case is to the effect that the evi-
dence offered herein is not sufficiently strong to overturn
the plesumptlon ‘that the notes and mortgage seouuno‘
the same belonged to Mrs. Slbly, as they were made to
her as payee, and for the further reason that the' orlgmal
evidences of 'this same debt were transferred or assigned
to Mrs. Sibley for an account in an insolvent bank, which
-account shows.'that she had-on deposit in that bank, at
the. time. it failed, about $2,700. - The presumption would
be sufficient. were it not for the fact that it is rebutted by
testimony which is not disputed.: This testimony is to the
effect that when Mr. George Sibly died the officers of the
Bank of Central Arkansas, being acquainted -with the
conditions, transferred Geowe Slbly s -bank account to
Mrs. Slbly

- Later, when the Bank of Central Arkansas faﬂed
Mrs. Slbly s account, so acquired, amounted to something
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more than $19,000.© The Bank of Central Arkansas paid
a dividend of 53 per cent., and from that account Mrs.
Sibly . received checks or dividends amounting to nearly
or about $10,000. These she deposited in'a Lonoke County
bank. Her account was continuéd in that-bank: until it be-
came insolvent. It had been reduced . at that time to.about
$2,700. The liquidating agent in charge of the bank trans-
ferred to her the notes and mortgage of W. J. Waggoner
for $2,500 in settlement of her account in the Lonoke
County Bank. '

There was another ‘item: of _$2,500_ 111_g0velnment_____
bonds, which Mrs. Sibly had given to one of* her neigh-
bors for seivices and aftentions bestowed upon her by -
the neighbor throughout the years. The question of 'title
and ownershlp of the government bonds, howevel ‘was
settled by a decree in the chancery court, .and flom that
decree, as to that item, there has been:no appeal

It 18 .argued that s1nQe Mrs.,Slb,ly had other property
that she must have added her.own; individual moneys to
the bank accounts from time to time, and that it was error
to ‘treat the entire amount as belongmo to the” estate of
George Sibly. ‘

Records of the banks are not avaﬂable Some have
been lost, somé weré ‘stored in an’outhousé, which bulned
some tlme ago, and the récord is wholly 1ack1ng in proof
of any additions to the Sibly account’ throughout the
years, and we do not sée that there could be a legal .pre-

' sumptlon that any additions were made thereto .

It is. true ‘that Mrs. Slbly sold several p pleces of pl op-
e1ty She may have received cash upon these -sales, or
amay have collected: payments fromtime: to time. The
Tecord, howevel is,wholly silent as to any additions to
the S1bly account .Further, when. Mrs. Sibly'sold some
of the Sibly estate,.in ‘the executmn of her deed, she re-
cited .the fact that title was acquired by her. from the
estate of her husband: If there were any deposits-made
by her they were evidently made as restorations:to the
estate left by the husband.. If this. were. not true, she
should’ have made. ox'left such record or evidence where-
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by her personal or individual property could have been
identified. 1 Restatement of Law of Trusts, § 180.
This, in effect, was all of the proof. The decree is in
conformity with it. '
The evidence, we think, by preponderance supports
the decree of the chancellor. It is affirmed.




