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WILIS—Where testator died leavmg a homestead and less than $300
worth of personal property, the widow was, after remarriage, on
timely election, entitled to have the property awarded to her
and minor child, though by the will the property was to go to his
children on the widow’s remarriage. Crawford & Moses’ Dig., §§
80, 3542,

Appeal from Pulask1 Cir cult Court, Third D1v151on,
J. 8. Utley, Judge ; affirmed.

Owens & Ehrman and Herschell Bmcker for ap-
pellants. :
Troy W. Leuns, for appellee.

Smrra, J. James W, Allen died testate June ...,
1932, seized and possessed of lot 1, block 12, Worthen’s’
Addltlon to the city of Little Rock. He was survived by
his wife, Helen Allen, and four adult children of a former
marriage, and an infant child of himself and his sur-
viving widow. Under the terms of his will he appointed
his wife; Helen, executrix, and directed that the expenses

“of his last 1llness and his debts be paid:r The will-then . -

provided: ‘‘It is my desire that my wife, Helen Allen,
remain in possession and enjoy my estate during her life-
time or until a future marriage, at which event, I devise
and bequeath to all lawful heirs, share and share alike,
all my property, moneys, chattels and effects wherever
situated, belonging to my estate after all debts set out
in paragraphs two and three have been paid. It is my
express desire that our beloved children, Winifred, Ar-
thur, Dora, Josie, and Jack, leave all property herein
described in undisturbed possession of my wife during




548 Lavck v. BUurxEgrrT. 1192
her lifetime or until remarriage, and upon either her
death or-marriage all property ‘belonging to my estate:
is to be cqually fand 1mpmtm]ly d1v1ded among said.
children.”’ - :

The testator owned no 0t1101 real estate and h1s per-
sonal property was of less value than $300. The widow
and minor child, now eleven years old, were, therefore,
entitled to have an order vesting the personal property
in them under the provisions of § 80, Crawford & Moses’
Digest. The lot was the testator’s homestead.

The adult heirs caused the will to be probated July
22, 1932. Thereafter, on August 21, 1933, the testator’s
widow married Robelt Bulnett but she and her husband
and the testator’s minor cluld contmued to reside on
the lot.

The adult helrs blouoht smt in egeciment agamst
Mrs. Burnett and Robert aneft her husband, in'which
they prayed judgment dwaldm possession of the lot to
them and to the infant child of ‘rheir father. This is an
amended and substituted complaint for an amended and.
substituted complaint and the answer filed thereto sets
up several defenses; among others, the plea of res adju-
dicata based upon a judgment of the probate court.. The
cause was submitted upon the pleadings and the record
of the proceedings in the probate court and was dis-
missed, from which judgment is this appeal. L

: For the reversal of this:judgment it is insisted that.
the widow’s failure to renounce the will operated .as:an
election: to take under it,-and that the probate’ court did
not adjudge otherwise, the proceedings in that court hav-
ing been instituted for the purpose ‘only of removing the:
widow as executrix. It is, therefore, insisted: that -the
widow, having remarried and not.having renounced.the:
will in the manner provided by statute, has lost any in-
terest in the lot she might have taken under the Consti-.
tution and laws of the State or under the will. S

The testator’s widow has not lost her homestead
right. The proceedings instituted by the adult heirs in’
the probate court prayed the removal of thé widow, as
executrix, although she had never qualified or assumed
to act as such. This motion alleged that the widow,
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‘““has accepted the benefits aceruing to her under the
aforesaid will.”

As has been said, the will was probated bv the adult
heirs, and this was done without consulting the widow.
She filed in this probate court proceedings on September
30, 1933, a renunciation of the will and a declaration of
her election. to take under the laws of this State in such
cases made and provided. The 18 months allowed by
§ 3542, Crawford & Moses’ Digest, for the execution of
a deed of reminciation had not then expired. She also
filed a response alleging that the adult heirs had at all
times been advised of her intention to take under the law
rather than under the will. This response alleged the
homestead right. The order of the probate court dis-
missed the petition of the adult heirs. That order was
made November 17, 1933, and was not appealed from. A
few days later, the WldOW filed what was designated as
“First and Fmal Report of the Executrix.’”’ This report
alleged that her hushand left no estate, except his home-
stead, and personal property of a value less than $300.
The widow claimed the lot as a homestead and alleged
that it had been improved and made habitable by the
expenditure of about $2,000 of her own money. This re-
port was approved and the executrix discharged Janu-
ary 9, 1934, and no appeal was prosecuted from that
order.

Appellants clte and rely upon the case of Helm v.
Leggett, 66 Ark. 23, 48 S. W. 675, for the reversal of the
judgment of the circuit court dismissing their substituted
complaint as herein stated. It was held in the case cited
that a devise of land by a testator to his wife for so much
of her natural life as she shall vremain unmarried and
upon her death or subsequent marriage, to his children
is valid. It was there also held, to quote a headnote,
that, ‘“ Where a testator devised certain lands, including
his homestead, together with the. sole use and control
thereof and all rents and issues arising therefrom, to his
wife for and during her natural life or Wldowhood pro-
vided that upon he1 subsequent death or marriage it
should go to his child, the devise is repugnant to her
right of homestead, a‘nd if she elects to take under the
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devise, she cannot, after marrying, hold the homestead
or any of the other lands devised to her.”’ In other
words, there is the same obligation to- elect as to claim
of homestead as there is to elect in regard to- dower, and
either or both may be lost, if repugnant to the devise, by'
acceptlng the devise. .
"The probate court had the Jurlsdlctlon to assign the

homestead to the widow and minor or to the widow or:
minor. Section 5525, et seq., Crawford & Moses” Digest.
The proceedings in the probate court raised the ques-
tion of ‘the right of the widow and her infant child to
have the lot set aside to them as their homestead, and we
think the effect of the proceedings had in the probate
court was to do so; from which order no-appeal was
prosecuted. - After the probate court order having that
effect had. been made, the widow. then filed what was
designated as her first and final settlement: showing not
only that there.were no unpaid debts, but that the per-
sonal property was of a less value than $300, and that
there was no necessity for any administration. That re-
port was also approved by the probate court. The ef-
feet of the judgment here appealed from is to leave the
order of the probate court in.full force and effect,
awardmg the widow and minor child their right of home-
stead in the lot. :

This judgment is correet, and is therefore affirmed.




