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STATE, EX REL. ATTORNEY GENERAL v. BROADAWAY.
4-4295 _
Opinion delivered April 27, 1936.

OFFICERS—A public officer occupies a fiduciary position, and in
disbursing funds he must be as free from selfish interest, direct or
indirect, as any other trustee. The law presumes that every
public officer does his duty and performs faithfully those matters
with which he is charged; and where the contrary is alleged, the
burden of proof is on the party that alleges it. So, in an action
to recover from two or more former public officials money alleged
to have been wrongfully paid out by them under a conspiracy to
profit thereby, the proof must be sufficient to submit that issue
to the jury or an instruction thereon is not justified.

EVIDENCE—Public officials must be assumed to have acted inno-
cently in paying out public funds, and the State’s argument that
they are liable therefor regardless of motive and in the ab-

" sence of fraud or conspiracy, overlooks the question whether, hav-

ing acted only as two members of a board of five, they can be held
liable for the board’s action in approving voucher for payment.
HIGHWAYS—CLAIMS OF DISTRICTS FOR BOND AND INTEREST PAY-
MENTS.—Since Acts 1927, p. 313, providing that any balance of
money in hands of road improvement districts after January 1,
1927, shall be used to pay bonds and interest maturing thereafter,
and empowers the highway commission to require the districts to
remit any such funds on hand for application to the payment of
such bonds and interest, claims made by improvement districts
for bond and interest payments made by them in January and on
February 1, 1927, before date of approval of Martineau Road
Law were neither payable under that law nor legal obligations
of the State.
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4. HIGHWAYS.—Since by Acts of 1923, p. 794, § 8, “any disbursing
.agent may draw a voucher against an appropriation made for his
agency, if there is a sufficient unvouchered balance, at any time
during the period for which appropriation is made and' diring
the two months immediately following,” appellees held not liable-
for approving in good faith voucher to pay claims that did not
constitute lawful obligations of department, where date of voucher
* shows it was drawn at a time permitted by statute.
5., HIGHWAYS.—Since action of highway commission in passmg ‘on'
" the validity of claims acts in a quasi judicial capacity, it is not,’
in the absence of willfulness, malice or corruptlon, hable for error’
of judgment in approving claim. -
6. HicEwavs.—Highway commission had Jurlsdlctlon to pass upon
__the validity of claims of road improvement districts for ‘funds

paid out by it for bonds and interest thereon, it acted” “within
scope of its authority in seeking the advice of the Attorney Gen-
eral as to whether they were legally payable; and, having. acted
upon the Attorney General’s advice in paying the claims, the mem-
bers of the commission and their bondsmen are protected against
liability to the State therefor.

Appeal from Pulaski Cirenit Court, Second D1x71s1on,
Richard M. Mann, Judge; affirmed.

Carl E. Bmley, Attorney General, Leffel Ge'n,try and
Waltler L. Pope, for appellant. _

Rose, Hemingway, Cantrell & Loughborough, J. A.
Tellrer, Owens & Ekrma,n and FE. L McHa/neJ, Jr., for
appellees

Moozrg, Special C. J. The State sues A. C. Broada-
way, Urey Haden, Dwight H. Blackwood and J. L. Wil-
liams to recover moneys claimed to have béen unlawfully
paid out of its treasury in consequence of their alleged
fraudulent conspiracy. Fidelity & Deposit Company of
Maryland 1s sued as surety on the bonds of Blackwood
and Williams as" members of ‘the State-Highway - Coms=
mission, and as surety on the bond of Blackwood as its
disbursing agent. Wils Davis, a Tennessee attorne),
was named in the complaint as a defendant, but was never
served with process and brought into the case.” '

' The facts furnishing the- foundatlon of- suit may be
summarized as follows: During the term -of ‘office’ of
Blackwood as Chairman, and of Williams as a member
of the State Highway Commlssmn and on December 9,
1930, Davis addressed. a letter to J S. Parks, another
member of the Commission, in which he said: ‘““Some
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time ago, on behalf of Road Improvement Districts Nos.
1, 2 and 3 of Dallas County, and Marshall-Witt Springs
Road Improvement District of Newton County, we filed
claims with the Highway Department for refund of in-
terest paid by these districts after January 1, 1927, and
we desire now to submit to you evidence of these pay-
ments.’”” Attached to the letter were certain checks and
drafts issued and paid out of funds they then had on hand
by the four districts in January, 1927.. The payments
aggregated $24,799.34, and were made upon bond and in-
terest obligations maturing February 1, 1927, a few days
before the approval of act No. 11 of the (feneral Assem-
bly of 1927, commonly known as the Martineau Road Law.

The claims were referred to V. A. Kleiber, the Com-
mission’s Auditor, and on February 20, 1931, he wrote
Davis returning the checks and drafts, and advising that
the claims had been disallowed at the Commission’s
meeting of February 18, 1929. On May 1, 1931, a letter
was addressed, over the signature of Blackwood as Chair-
man of the Commission, to Claude Duty, at that time
Assistant Attorney General assigned to the Highway
Department, enclosing the checks and drafts, and inquir-
ing whether the Commission under the law should pay
them. Mr. Duty’s answer, bearing date of May 2, 1931,
was: ‘“* * * We have carefully studied these claims, and
while they were paid during February, 1927, into the
respective banks, by the several districts, yet it is our
opinion that if these districts were equally without and
within, or if a majority of them were without the State
Highway System, you should recognize these claims as
valid charges against any funds that you might have
remaining in your appropriation on account of act No.
153 of the Acts of 1929. Tt is our opinion, in short, that
these payments made as they were, in error, by the sev-
eral districts, that is to say, the whole transaction, would -
amount to debts against the several districts, and would
therefore be payable under the above act.”

On May 23, 1931, Davis presented to the Auditor of
State, voucher No. 410, of the Highway Commission, for
the sum of $21,714.13. The voucher hore date of April
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30, 1931, was signed with the name of D. H. Blackwood
as Chairman of the Commission, was countersigned by
C. 8. Christian as State Highway Engineer, and bore the
certificate of M. H. Thomas as Secretary of the Commis-
sion to the effect that the approval of the claim appears
of record in the Commission’s minutes of March 1, 1929.
In the body of the voucher appeared an itemized state-
ment showing the amount in which the claim of each of
the four districts had been allowed, and under this state-
ment appeared the notation ‘“Items above listed being
paid under opinion of Attorney General, dated May 2,

109122 — —_—

PRV NN
On May 23, 1931, the Anditor.issued against voucher
No. 410 State warrant No. 181,505 for $21,714.13, pay-
able to Davis as attorney. The warrant was presented
by Davis to the State Treasurer who issued to him two
checks payable at the Bankers Trust Company of Little
Rock, both dated May 23, 1931, and respectively for $2,-
- 000 and $19,000. The Treasurer paid Davis. in cash
$714.13. The minutes of the Highway Commission show
that at a meeting held June 25, 1931, at which all of the
Commissioners weré present, voucher No. 410 in the sum
of $21,714.13, was, on the motion of J. S. Parks, seconded
by S. J. Wilson, approved for payment along with a
large number of other vouchers, some of which appear
to have been for hond and interest payments.. This is
the only record evidence showing consideration of the
claim by the Commission as a whole. o Lo
The facts so far recited relate only to the presenta-
tion, allowance and payment of the claims. Turning to
the distribution of the proceeds, the record shows that
on May 23, 1931, the $2,000 check, bearing the indorse-
ment of Davis as attorney and of Claude Duty, was paid’
by the Bankers Trust Company, and that the check for
$19,000, bearing the indorsement of Davis, was deposited
on May 25, 1931, to his credit in the Bank of Osceola, of
which Williams was president. At the top of the ledger
sheet showing the deposit account appears in pen aund
ink the name J. L. Williams. Out of the account was
cashed on May 27, 1931, a check in favor of A. C. Broada-
way for $9,642.03, leaving, after other withdrawals, a
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balance of $6,000. On July 2, 1931, $4,000 was charged
. against the account upon a debit slip of that date, bear-
ing the notation ‘‘Wils Davis—D. H. B.”” The balance
of the account was paid out for the use and at the direc-
tion of Williams.

The record shows that of the money collected by
Davis, Broadaway and Haden, who had procured from
all of the road districts except one contracts upon a
fifty per cent. basis to collect their claims against the
Highway Department, and who had employed Davis to
represent the districts before the Commission, received
$714.13 in cash, plus $9,642.03, the proceeds of the check
above mentioned: They paid to Marshall-Witt Springs
Road District, whose claim had been allowed in the sum
of $6,045.07, $1,500; to Road District, No. 2 of Dallas
County, whose claim had been allowed in the sum of
$3,085.21, $200; and to Road District No. 3 of Dallas
County, whose claim had been allowed in the sum of
$5,568.89, $200. Road District No. 1 of Dallas County, .
whose claim had been allowed in the sum of $7,014.99,
received nothing. Tess than $2,000 of the $21,714.13
reached the districts on whose behalf claims .had been
filed. - ' : : ‘

The State in its complaint predicates its case upon
allegations of conspiracy. It is alleged that on or about
December 1, 1930, all of the defendants conspired to-
gether to wrongfully and corruptly take from the treas-
ury the sum of $21,714.13, and that from that date they
jointly pursued their corrupt design until its consumma-
tion. It is alleged that Blackwood’s issuance of the
voucher was without lawful authority and a breach of
official duty, and with the unlawful and corrupt design
of wrongfully taking money from the treasury, a part
of which he was to and did receive individually; and that
Williams participated in the collection of the warrant by
depositing its proceeds to his credit in. the Bank of
Osceola, thereby unlawfully appropriating the proceeds
to his own use in violation of his trust as a member of
the Highway Commission. The final allegation is in
effect that Broadaway and Haden, and Davis whom they
had -employed, caused Blackwood and Williams to do
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the acts with which the latter are. charged, and thus
actively participated in the withdrawal of funds from.
the treasury to. pay claims that did not constitute legal
obligations of the Highway Department, and which it
had no right or duty to pay.  Judgment is asked: against
all of the defendants in-the full sum of the voucher with
interest and against the bonding ‘company as -surety-.on:
the bonds of Blackwood and Williams. Blackwood and
Williams answered, denying all of the allegations of :the
complaint, and. the bonding company answered with sim-.
ilar denials and pleaded other defenses which, in view of

the_conel.usion—we—have—rea»ehed,—i—t—-is—.u'nnecessa’.ryfto
consider. . ' : ~ ‘

. The evidence directly - touching the issue of con-
spiracy is contained in the testimony of Blackwood. and
Williams, both of whom took the stand. Blackwood ad-
mits obtaining $4,000 from Williams, his brother-in-law,. -
on or about July 2, 1931. He testified that in the fall of.
1930 Williams and his associates were forced to increase
the capital stock of their bank and that at Williams’ re-
. quest he took and paid for $4,000 of the new stock.. He
stated that.-he did not want the stock as he had other.
uses for his money, but purchased it upon ‘Williams’
promise to lend it back-to him the following summer
should he need it. That in June, 1931, desiring to pur-
chase some, property.in Indiana, he advised Williams
that he needed the money and requested a loan. of .it.
Williams, acquiesced, -and. Blackwood at his direction.
went to Osceola, signed a note for $4,000 payable to
- Williams without interest,@nd obtaiiied the money, His
testimony is that he never knew.that Davis owed Wil-
liams any money and:was .ignorant of the fact that the
money loaned him by Williams came out of any payment
made by Davis to Williams, or that it was a part of or
had any connection with the.proceeds of the claims al-
lowed Davis by the Highway Department. He recalled
that Davis had claims before the Department .and re-
membered his being before the Commission at its meet-
ings, but denied ever having talked.to Davis.personally
about the claims, and stated that he never had any talk;
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conversation or agreement with any one with reference to
approving the claims. The record shows that by No-
vember 4, 1935, Blackwood had repaid Williams $3,925.

Williams substantially corroborated the statemeunts
of Blackwood, and in addition testified that during the
pendency of the claims before the Department he had no
conversation with Blackwood concerning them. Regard-
ing his relations with Davis, Williams testified that for a
number of years they had been friends, during which
time he had occasionally lent Davis money, and that at
the time of the presentation of the claims to the High-
way Department by Davis the latter still owed him about
$7,000, which he had promised to pay as soon as pos-
sible. He assumed that Davis would be able to pay him
something out of whatever fee he made on his claims,
but hdad no agreement as to how much he would pay. He
voted to approve the claims, but not for the purpose of
getting Davis in any position to pay him. The claims.
when submitted to the Commission, probably came up
on a long list of fifty others, and they were approved
all at once. He denied any conspiracy and stated that
the claims would not have been paid had they not been
approved by the Attorney General. He recalled Davis
having spoken to him a time or two about the claims,
but stated that it was not unusual for a lawyer to speak
to the: Commissioners about such matters. He testified
further that after Davis made the collection he deposited
the money in the Bank of Osceola, of which he, Wil-
liams, was president, and paid $6,000 upon his indebted-
ness. Supplementing this testimony is that of Miss Cox,
at that time cashier of the Bank of Osceola, who ex-
hibited an account book showing loans made by Williams
to Davis during the years beginning 1922 and running
through 1930, and who stated that at the time of the
deposit of the Treasurer’s check for $19,000 Davis told
her that he was paying $6,000 of it to Williams, and that
Williams” name was placed in pen and ink on the ledger
opposite Davis’ name at the direction of the former after
the bank was closed in December, 1931, so that he could
be identified with the balance. Williams admitted receiv-
ing and using $6,000 of the account.




ARK.] SrtarTs, EX REL. Atr’y GEN. v. BroaDAWAY. 641

Both Williams and Blackwood denied ever having
had any conversation or dealings with Broadaway and
stated that they had never seen or known him until after
the Comptroller began his investigation in 1934.

In connection with the testimony just outlined, cer-
tain other testimony must be considered. It was shown
that the Commission opposed the passage of act 153 of
1929—the act under which the claims in question were
approved for payment—and originally rejected all
claims presented under it; but that after the decision in
the case of Arkansas Highway Commission v. Otis & Co.,

182 Avk. 242,31 S W. (2d) 427, the Commission decided —
to pay all of them that there was no suspicion attached
to. Justin Matthews, at that time a member of the Com-
mission, testified that the lists of claims were so vol-
uminous that it became necessary for the Commissioners
to rely upon the Department’s employees for informa-
tion regarding them. Claims did not come up singly for
approval, but had to be passed upon in such numbers that
it was necessary for the Commission to approve long lists
of them at one time. Other road districts, he testified,
had paid out money on interest maturing about January
1st, and they filed claims which were paid; the Commis-
sion being of the impression that under the decisions of
the Supreme Court they had to pay them under act 153.

From the testimony of M. H. Thomas, Secretary of
the Commission from 1928 to 1932, and in charge of its
minutes, it appears that many other vouchers approved
by the Commission June 25, 1931, had been paid prior to
~ that meeting, and that the list of vouchers approved at =~
the meeting contained fifty to seventy-five pages on each -
of which were listed about sixty-five vouchers. It was
the usual procedure of the Department to issue the
vouchers, and if there was no doubt concerning their
validity to release them to the claimants, and to have
them approved at the next meeting of the Commission.
If there was doubt, the Attorney General would be
asked for an opinion before the release of the voucher.
If his opinion was favorable, the voucher was released;
otherwise it was held. When the Attorney General ap-
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proved the claim, the Department usually paid it and
later submitted it to the Commission for approval. The
Commission’s procedure was also described by I. B.
Graydon, in charge of its disbursements from 1921 until
1931, whose duty it was to prepare the vouchers on such
clalms as were approved; and by C. S. Christian, En-
gineer for the Department from 1927 to 1932. Then
testimony is substantially the same as that just set forth,
it being stated that the signatures of Blackwood, as
Chairman, and Christian, as KEngineer, were usually
placed. upon vouchers by the: Aud1tor fo1 the Depart-
ment; they, on account of the volume of vouchers to he
Bsued having undertaken to delegate that authority to
the Auditm Claims were customalily audited by Gr ay-
don, who prepared the vouchers for signature by Kleiber,
the Aud1to1 If there was no question about the daun
it was at once mailed or delivered to the claimant; if
subject to any question, it was held for further inspection.

Seven instructions were requested on behalf of the
State. All were refused by the Court, which then offered
to submit the case to the jury on the question of the goad
faith of Blackwood and Williams as Highway Commis-
sioners in approving the claims for payment. The State
objected to submission upon that issue and the Court
then instructed a verdict for the defendants. The first,
fifth, sixth and seventh requests were peremptory and
were properly refused in any view of the case. The
second and third would have advised the jury that if
Blackwood and Williams aided in the issuance or col-
lection of the voucher with the expectation of sharing
in the money to be collected by the payee, and did share
therein, they were liable for its face amount with in-
terest. The fourth request was to the effect that, al-
though neither Blackwood nor Williams aided in the
issuance or collection of the voucher with the expectation
of sharing in its proceeds, yet if either received any of
the money collected thereon by the payee they would be
liable for such amount as they received, unless they re-
-ceived it in good faith and without knowledge that it
was part of the proceeds of the warrant involved.
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- We have- concluded that all three requests were
properly refused. The second and third would have
allowed an improper measure of recovery. Umnited

States v.-Carter, 217 U. S. 286, 30 S. Ct. 515. And more- -

over, since all three necessarily present the issue-of -the
good faith of the defendants, it was necessary, before the
trial court would have been justified in granting them,
that proof be adduced sufficient to carry that issue to-the
Jury. That is to say, before the court could properly have
" so instructed the evidence must have justified the submis-
sion of the issue of conspiracy to the jury. It is our opin-
ion thatin that respect_the record was not_sufficient.- It is,

of course, elementary that a public officer occupies a
fiduciary position,. and that in disbursing public: funds
he must be as free from selfish interest, direct or in-
direct, as any other trustee. On the other hand, the law
presumes that every  public officer "does his duty and
performs faithfully those matters with which he is
charged, and where' the contlaly is alleged the burden
of proof is upon the State. R C L., Pubhc Oﬁieerb,
§ 143, and cases cited.

The allegation of the complamt is that Blackwood
and Wllhams conspired with Davis, Broadaway and

Haden to corruptly take from the treasury $21,714.13,
and that in consequence of this conspiracy they aided in.

and furthered the issuance of voucher No. 410. Upon
this allegation, what is the proof? In the case of Black-
wood, aside from the fact that the $4,000 borrowed .bv
him from Williams in July, 1931, which turned out to be
a part of the proceeds of the voucher issued to Davis, the

~ gubstance of the tes‘clmony isthat \Vhlle pllOl o thé 1§SU-'

ance of the voucher he knew Davis had these claims. be:
fore the Department, he had no conversation with any one
about them, and had no part in their allowance save as-a
member of the Commission voting therefor. His eX-

planation of the loan from Davis to him is not unreason-

able, and he denies knowing that the $4,000 loaned him
was ‘a part of the proceeds of' the voucher, which had
been issued and collected some five or six Weel\s before

the loan. This testimony comes from Blackwood alone;

but there is nothing in the record inconsistent with it.
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Williams, it is true, admits that Davis was in debt
to him at the time the claims were presented to the De-
partment, and that he intended, if they were allowed,
. to collect from Davis out of his fee part of what the
latter owed him. While $19,000 of the proceeds of the
voucher was subsequently deposited in Williams’ bank,
out of which he collected $6,000 from Davis, there is no
evidence tending 'to show that Williams’ conduct as a
Commissioner prior to the issnance of the voucher was
influenced by his relation with Davis, or that he in turn
talked with or made any attempt to inflnence the action
of Blackwood or any other Commissioner. To the con-
trary, the testimony was that Blackwood and Williams
never discussed the matter. It appears from the testi-
mony of Matthews and the employees of the Highway
Department that after the passage of act 153 the number
of claims presented to the Department was so great that
they were customarily approved by the Commissioners
en masse after having been first investigated by the
Department’s employees. For aunght that appears the
claims in question, if actually approved prior to the
issuance of the voucher, were approved in that manner.
When the issuance of the voucher was finally approved
or ratified on June 25, 1931, it was approved as one of
a list of other vouchers covering some fifty or seventy-
five sheets. There is no evidence that these claims were
handled any differently from the other claims presented
to the Department under act 153.

Williams was not a party to or interested in the
claims. He desired, of course, to collect from Davis
what the latter owed him, but it is not to be presumed,
especially in the complete absence of evidence that he
sought to aid in the allowance of the claims or to in-

. fluence the action of other Commissioners with refer-

ence thereto, that his own action was influenced by
selfish interest, and that he permitted himself to act in
a manner inconsistent with his trust as a public officer.
Suspicion eannot take the place of proof, and while, as
has been remarked, public officers are regarded as trus-
tees and held to a high degree of accountability, we are
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not willing to hold that the payment by Davis of his
indebtedness to Williams can raise an inference of of-
ficial misconduct on Williams’ part in the face -of the
testimony just referred to. We conclude, therefore, that
the evidence was insufficient to carry to the jury the
issue of conspiracy, and that the court correctly refused
the State’s requests for instructions numbered two, three
and four.

It has been suggested that ha,d there been sufficient
evidence of conspiracy to submit to the jury, the issue
was withdrawn by the State’s action in -objecting to its

“submission when the court-offered-to-submit-it-generally
after having denied the State’s request for its other in-
structions ; and there may be some question as to whether
the issue was, under the cirecumstances, not waived by the
State. Toplitz v. Hedden, 146 U. 8. 252, 13 S. Ct. 70, 36
L. Ed. 961. We prefer, however, to place our conclusion
upon the broader ground.

It remains to determine whether the trial court was
correct in instructing a verdict for the defendants. It is
argued on behalf of the State that the claims for which
voucher No. 410 was issued were not legal obligations of
the -department, were unlawfully paid, and that Black-
wood and Williams, regardless of motive and in the ab-
sence of fraud or conspiracy, are liable to the State for
the amount of the voucher. In considering this branch
of the case, Blackwood and Williams must be assumed to
have acted innocently, and the State’s argument over-
looks the question whether, having acted only as two

~ members of the board of five, they can be held 1espons1ble_,, o

for the board’s action in approving the voucher. (Tyrell
v. Burke, 110 N. J. L. 225, 164 Atl. 586; Pidgeon Thomas
Iron Co.v. LaFlore County, 135 Miss. 155 99 So. 677; 22
R. C. L., Publie Officers, § 165). But we do not stop to
decide that question since our declsmn is based upon
another ground.

It is contended by counsel that the claims E01 which
the voucher was issued were within act 153 of 1929, and,
if not, were payable under the Martineau Road Law. We
agree with the State that these claims were payable under
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neither statute and were not legal obligations of the
Highway Department. The claims were made on behalf
of the districts for bond and interéest payments made by
them in January and on February 1, 1927. Without stop-
ping to analyze act 153 in detail, it is sufficient to say
that in our opinion: on its face it excludes such items,
and that in the case of Grable v. Blackwood, 180 Ark. 311,
22 8. W. (2d) 41, it was construed as authorizing the pay-
ment:of district indebtedness other than bonds.. It is un-
necessary to examine § 3 of act 11 of 1927, because act 112
of 1927 éxpressly provides in :§ 1 that any:balance of
money in the hands of road improvement distriéts-after’
January 1, 1927, shall be iised.to pay bonds and interest
maturing thereafter, and in § 4-empowers the Highway
Commission- to. require the districts' to.remit any such
funds on'hand for -application to the payment of such’
bonds -and interest.: ., - 0 oo 0 er s

The case narrows to the questmn whethe1 Blackwood
and \Vllhams, as members of the Hlohwav Commlssmn,_
are legally liable to the State for approving in good faith
the issuance of.a voucher' 'to pay clalms that dld not con-
stitute lawful obhgatlons of the department ‘and which
it had no legal’ power to pay.’ The Staté here contends
that the Voucher Was 1ssued aftel the app1 opuatlon made
it ‘acted W1thout the scope of its authorlty and w1thout
;]urlsdlctlon The . appropmatlon in connectlon Wlth act
153 was made available by 1efe1ence to'§ 7 of act 18 of
1929, and expned February 28, 1931 But act 781 of the
General Assembly of 1923, § 8, pr ov1des ‘“any disbursing
agent may draw a Voucher a,gamst an appro,prlatlon made’
for an agency ‘1f there'is sufficient nnvouchered balance,
at any time dulmg the peuod for which the appropria-
tion is ‘made and during the two months immediately fol-
lowmOr 7 "'A later provision 'of the act is that the auditor
may ‘‘issue’’ a warrant on the voucher at aiy time not
later than three months atter the expiration of the period
for which the appropriation is made, and the word
“‘draw’’ as it appears in thatpart of the aet just quoted
is therefore used in-the sense of preparing or drawing
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a voucher, as. distinguished: from-issuing and delivering
it Voucher No.-410 bears-date..of. April-30th, and' must
be presumed. to have.been drawn.on that. date.in. the ab-
-sence-.of evidence to, the contr ary.. ~‘The:fact that there
appears.;upon; it . an.indorsement to..the effect that:the
items- therein ,are; being: paid .under »an,; opinion ,of  the
Attorney, General .of May, 2,:1931, 'was-fully explained,
;and isnot incensistent with,the presumptlon sWe, there-
foreihold..that, the appropriation had: not expir ed when
the Voucher was, drawi o v s e s tp S

.....

______'Ilhe claims: Were_presented to ‘the—Comm1ss1on—

1tems payable ander a6t 1537 Utider' that’ act it Was Uthe
duty of<the' Comm1ss1on to-determine "the: vahdlty and
tlie ‘amouitt ‘of 'all- 1tems §0 “presénted.” "Arkcmsas 'State
Highivay Commission V. Otis &Co.; 182 Arki 242,31 S.
W.(2a) 427: Tni so domg it acted as & quass ]lldlClal bodv
and the’ rule ‘s’ 'that’ officers’ actlng"ln’that capamt; are
immiine from hab1hty for ‘ervors'of’ judgrent when act- .
ingt"without* Wllfullness, malice” o1 corruption.’ Tyler v.
Cass County,142U: 8.1288,12.8. Ct. 225, 22 R..Cv L/ Pub-
lic Officers, § 163. Here may be mentioned counsel’s-drgu-
ment. that there is no, evidence, of the clalms _having
been approved bef01e the 1ssuance of the “voucher.
The contention, if matemal 1s answered by the pr1nc1ple
that the aotlon of Judlclal ofﬁcers is presumed in, the ab-
sence of ev1denoe to the cont1 arv to be 1egula1 and that
acts done by such ofﬁcers wh1ch pr esuppose the ex1stence
of, othe1 acts to make them legally ope1at1ve a1e pre-
sumptlve proof of the emstence of the. latte1 Knoa;

Lounty V. "Ninth National ‘Bank, 147 UUST “91” 13 S Ct.
267 Noﬁrev Umted Smtes 164U S 657 1/ S Ct 919
But since the i 1ssuance of Vouche1 No 410 Was apploved
June 25, 1931 bs ‘the’ full Commlssmn 1t becomes im-
materlal Whethel the claims were' 01 were not appr oved
befo1e the 1ssuance of the vouchel since the Commlssmn
had the power to 1at1fy and thus Vahdate, any act thqt
1t had Juuedlotmn to pelfolm in the ﬁrst 1nstanoe

Havmg reached the: conclusmn that the’ Comm1ss1on
had jurisdiction. to consider:the claims;:it: follows 'that it
acted within the scope of:its authority in seeking the: At-
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torney General’s opinion as to whether they were legally
payable. The reply of the Attorney General was in effect
that the claims were legal obligations under act 153 of
1929, and as such payable out of any funds remaining’
in the approprlatlon In delivering the voucher and in
approving it the Commission acted upon the advice of
the Attorney General, and its: members are therefore pro-
tected against hablhty to the State under the rule laid
down in State v. Fidelity & Deposit Company of Mary-
land, 187 Ark. 4, 58 S. W. (2d) 696. There being no lia-
bility on the part of Blackwood and Williams, it follows
that none attaches to the surety upon their official bonds.
.~ The views above expressed compel the conclusion
that the trial court was correct in instructing a verdict
for the appellees, Broadaway and Haden, there being no
evidence of any conspiracy or collusion, dlreet or indirect,
between thenmi and any member of the Highway Commls-
sion. It follows that the court correctly instructed a ver-
diet for all of the appellees, and the judgment is affirmed.
Humpareys and MExarry, JJ., and McMiLLew, Spl
J., dissent.

McoMmen, Sp. J. (dissenting). It is conceded in the
opinion of the majority of the court that the claims were
not legal obligations of the highway department under
act 153 of 1929, or the Martinean road law. Therefore
$21,714.13 was 1llegally taken from the state of Arkansas.

" The only evidence relied on by the majority in hold-
ing that the trial court was correct in directing a verdict
for the defendants is the testimony.of Blackwood and
Williams who were vitally interested in the result of the
trial. This court has consistently held it is error to direct
a jury to find according to the testimony of a witness,
if he is interested in the result of the trial, or if his testi-
mony contains such inconsistencies or inaccuracies as
would have warranted the jury in declining to accept as
established the existence of facts which depend entirely
upon his testimony. Merchants’ Fire Ins. Co. v. Mc-
Adams, 88 Ark. 550, 115 S. W. 175.

This court has also’ consistently held that ‘‘where
there is any substantial evidence to support the verdict
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the question must be submitted to the jury. In testing
whether or not there is any substantial evidence in a
given case, the evidence and all reasonable inferences de-
ducible therefrom should be viewed in the light most
favorable to the party against whom the verdiet is
directed, and, if there is any conflict in the evidence or
where the evidence is not in dispute, but is in such a state
that fair-minded men might draw different ‘conclu-
sions therefrom, it is error to direct a verdict.””  Smath v.
McEachin, 186 Ark. 1132, 57 S. W. (2d) 1043.

Measured by these rules, I am of the opinion the evi-

dence is ‘amply sufficient to warrant a submission of this—

case to the jury on the issue of conspiracy on the palt
of the defendants.

Even though the evidence were not sufficient to war-
rant the submission of that question to the jury, since
it is conceded that the money was paid out illegally and
without authority of law, the state has the undoubted
right to recover the money that each of the defendants
received. The allegations in the complaint state a cause
of action for money had and received, and that form of
action is ‘‘maintainable in all cases where one person has
received money or its equivalent under such circum-
stances that in equity and good conscience he ought not
to retain it and ex aequo et bono it belongs to another.’’
2 R. C. L., page 778; Emery v. United States, 13 Fed.
(2d) 658; Waisconsin: Central Railroad Co.' v. Unitéed
States, 164 U. 8. 190, 17 Sup. Ct. 45, 41 L. Ed. 399. It is
only necessary to read the statement of facts set out'in
{hie opiuion of the ma;]onty to  determine-that the appel-
lees received money that in eqmtv and good conscience
they ought not to retain.

Mr. Justice Humpmreys and Mr. Justice Menargy
concur in the views here expressed.




