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F IREMEN ’s I\TSURANCE COMPANY v. DO?IER |
D 3 44769 ST e
Op1n1on dehvered May 11, 1936 e “j"

ACCORD AND SATISFACTION —Where appel]ees house whxch was. in:
sured in, appellant company was damaged, and the ddmage was

: estlmated and check sent to insured, but for a less amount' than

+ ‘the cost of tepairs, and the local agent of the company,’ by tell-

«: ~ing:the:insured that he would see that the case was reopened;'in:
.- dueed him; to indorse the,check and: cash it, there was no “accord

and satxsfactxon” , precluding the insured from recovermg an
’ .‘ addltxonal sum

Appeal from Scott Clrcmt Court J Sam Wood
Judoe affirmed.

‘
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Cravens,-Cravens & Friedman, for appellant. -
VWAL Ba’tes"and Dowald Poe, for a'ppellee“ 7
- SwmirH, J Appellant 1nsurance company 'issued ap-
pellee Dozieia policy 6f insurancé in the suin of $1 0090,
which covered storm damage to the instiréd property

The roof”of the ingured bu1ld1ncr was blown off by a
sto1n1 and the wallpaper in’ one of the 1ooms was ruined.

The pohcy was 1ssued and del1ve1 ed by M C Bnd
the Tocal agent of the insurance company, to Doz1e1 who
reported the damage to Bird. The rain which followed
the st01n1 was. stlll fallmcr when B1rd and Domer went
to the insured house. BlI‘d gave . 01de1s for the imme:
diate repair of the roof and these repalrs werenmade at
a cost, of $13»6 37. /An 1nsurance ad;]uster mspected the
roof and 1nqu11ed its. age, Wthh he estimated. would
have lasted f01 twenty years. He was. told the 1oof was
eleven yeals old and he calculated 1ts Valne at 9/70 of
its, 1eplacement cost or, $61.37.- He prepared a.report
or. proof of loss based upon these ﬁnd1an which, Dozier
signed and acknowledcred *before a notary pubhc D0z1er
dld not -read this paper Wthh he denormnates the au-
chtor s rep01t Bnd the local acrent had undertaken to
repair ‘the damaoes and e’ was not 1nterested in the
cost thereof. He was not then expectmo to be pa1d any
money.

A voucher was issued by the insurance company for
$61.37, payable to Dozier’s order, which was.mailed to
Bird, the local agent, ‘who was also the cashier of the
local bank. This draft whs in form a voucher which re-
cited that it was in full payment and final settlement of
any and all ¢laims for damaaes resultmcr from or relat-
ing to the ~storm. - ‘When the draft ‘was presented to
Domer he dechned to cash it or to accept it, When he saw
the amount for- Whlch it\'was  drawn. . The draff was
held .at the bank for about ninety: days before :it.- was
finally -indorsed by’ Dozier and deposited for ¢ollection
for his account. 'After being indorsed and depos1ted
the draft was paid in due course, and it is now “pleaded
as an’accord and :satisfaction of the claim -for damages
for the recovery of which this suit was brought. - :




ARK; ] Firemen’s Insurance Co. v. Dozier. 739

i+: "The:law of: this subject has been frequently and re-
cently: declared: A leading: case on the subject;’ which
has been-often quoted and approved,.is that:of Barham
v. Bank-of Delight; .94 Ark. 158, 126 S.:W.:394, where it
was held that if .a check or-draft is-given in satisfaction
of'a disputed claim-and recites on:its face that it is.a
payment in full, its acceptanceiconstitutes an accord and
satisfaction -althiough the. creditor protests at the.time
that it is:not-all that:is due him....The creditor’s-option
is to-ao‘ceptvthe' check 'or‘to reject it.  He cannot- accept
it as a part payment to be credited on the:demand, when
it was tendered as full payment and satlsfactlon of the
(1emand [ TS R oL, " .

- Dozier recovered Jud(rment for a less amount than
the sum sued'for; but he did tecover judgment for dam-
‘ages iniexcess of~ the: amount, of the-draft. : Was this re-
covery :barred. by cashing :the’':draft: containing the
recitals . set - out. above? - ‘Ordinarily. it~ would, but we
think it was not-under the facts: of'this: case hereinafter
-set out.. - .. x

As has been sa1d Doz1er Was not expeotmg a pay-
ment in money of his damaO'es Bird had undertaken
to repair the damages and had assumed a personal obli-
gation for the material and labor used in the repair of
the roof which he personally paid. It was with Bird,
as cashier of the bank, that Dozier' depos1ted the draft
for collection. Before the:draft was finally indorsed
and deposited there was considerable correspondence
about it, indiiced by Dozier’s réfusal to receive it.

_ . .The. State. general agentfor:the insurance company
'and its chief ‘adjuster for this State endeavored ‘without
stccess to induce Dozier to accept the draft Thie Hughes
‘.Insurance Acrenov attempted also to settle the matter and
‘employed M. H.,Bird to assist. M. H Blrd was. the
notary who -took Dozier’s. acknowledgment to the proof
of-loss. Heis a -brother of:M: C: Bird; the local agent,
‘who issued the’ policy and was present at’the conférence
between Doz1e1 and ‘the insurer’s State agent’ ‘and its
chief adjuster ‘and heard the State agent tell Dozier to
consult the Hughes Insurance Agency about settling the
difference about the damages in excess of the draft. .
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.- ‘Dozier testified- that he was:induced to-indorse the
draft by-the:statement of M.. C. Bird, who had written
the policy and ‘who had the draft in his pessession for
delivery, .that :he would have the .case.reopened,.and
would see that Dozier got :more money.’ Bird did not
deny making this statement. - Indeed, the .effect'iof his
testimony was to corroborate it, and.it.cannot, therefore,
be said as'a matter. of law that the indorsement of the
check was: an accord and satisfaction:. Bird was the.in:
surer’s agent and he knew when Dozier..accepted. and
indorsed the draft.that he was doing so.in.part and not
in :full payment.of the disputed demand. - At the time
this controlling transaction took place, Bird was in ef-
fect acting as an” adjuster for the insurer -and it cannot
therefore be said as a matter:of law that the recitals in
the draft, written some months before, are conclusive
that the check was tendered as a settlement in full which
could not otherwise .be accepted. - The Home Insurance
Co.,of Neiv York v. Hall, arite p. 283;:91:S. W..(2d)' 609.

There appears to be no error, and the JudO'ment'
must be aﬁ‘irmed It is s0 ordeled ”

Poean




