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1. CONTINUANCE. —By act No. 4 Acts 1931, p. 10, one agamst whom
"an action is instituted at'a time when the General Assembly'is in”
session and the attorney-that he employs and who has represented
him for a number of years and is familiar with the facts-involved

. is a member of the General. Assembly the ‘defendant is, entltled
to have his case contmued untll 1ts adJournment S

2. JUSTICE OF THE PEACE. -—Where, in'an action in court of a Justlce
of the peace, defendant filed motion for continuance on the ground
that his attorney who had represented him for a number :of ‘years

~and was familiar with the facts was a meémber of the-General
Assembly which was in session at tlme action was instituted, and
the court overruled the motion and rendered Judgment for plam-
‘tiff, such Judgment was void and subject to collateral attack and
" the justice who, when advised of the' filing in ciréuit court -of
- petition for -certiorari against  him;. appeared: with his books .
waived formal service of notice thereof.

P .
v P

Appeal from Drew Clrcmt Court DuT’ a,l L Purkms,
J udge aﬂirmed '

A s

L/ T. obm,o, for appcucuxt : . L . _‘ ;
W. F. Novrell, for appellee. =~ =~ " 77
BUTLER J. This action originated in the coult of
the justice of peace w1th1n and for Drew County, ‘Ark-
ansas. It was filed on J anuary 2 _4, 1935 and resulted in
a judgment on March 1, 1935, in favor of pla1nt1ff
Barton-Mansfield Company Durlng all that time the
General Assembly was in session,: Hon. W. F. Norrell
being the senator from the ‘ o senatonal
district composed of .Drew and Desha counties. Upon
the return day of the summons the. defendant, H1ggason,
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secured a continuance until February 4th, and again un-

-til February 11th. These dates appear to have been
fixed by the justice for the reason that Senator Norrell
was in the habit of coming down to Monticello to spend
the week-end at his home. On the 11th of February the
justice was ill and the case was continued until March
1st. Om that day the plaintiff appeared and announced
ready for trial while the defendant (quoting from the
justice’s docket) ‘‘announces not ready and makes a
motion for continuance until after the Arkansas Legis-
lature adjourns and Senator W. F'. Norrell, his attorney,
returns to Monticello, Arkansas, which motion was by the
court overruled, the court considering the same unreason-
able and unfair to the plaintiff.”’ The judgment then
recites the taking of testimony on the part of the plain-
tiff, and that the defendant was given an opportunity to
present his evidence but refused to do so. Thereupon
the court proceeded to render judgment in favor of the
plaintiff, and the defendant prayed and was granted an
appeal.

On May 18, 1935, the defendant filed a petition for
writ of certiorari in the circuit court of Drew County,
alleging the facts hereinbefore recited and, as a defense,
that the cause of action was identical with a suit which
had been filed before in the court of G. T. Sikes, a justice

.of the peace in and for Drew County, and that in said
cause before said justice judgment had been rendered in
his favor which judgment he plead as res judicata. On
motion.of the Barton-Mansfield Company certain para-
graphs of the petition for certiorari were stricken by the
trial court, and a demurrer to the petition was over-
ruled. At the hearing of the petition, both parties in-
troduced testimony after which the court granted the
prayer of the petition, quashed the judgment and ordered
‘‘that the justice of the peace * * * be directed to retain
jurisdiction of said cause, and for further proceedings,
¥ % % 9

Barton-Mansfield Company, the appellant, as con-
clusive of the action of the justice, relies on the fact that
Senator Norrell could not have been employed in the
case before the convening of the Legislature because the
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suit was not filed until after the liegislature had con-
vened. In support of this contention the case of Cox v.
State, 183 Ark. 1077, 40 S. W. (2d) 427, is cited. That
case upheld the action of the circuit court in refusing to
-grant a continuance in a criminal prosecution where it.
was alleged, as a cause for same, that a member of the
Arkansas Legislature, then in session, was employed by
the defendant to represent him. This motion was based
on act No. 4 of the Acts of 1931, § 430, Castle’s 1931 Supp.
to Crawford & Moses’ Digest. This act provides that in
suits pending in any of the courts of this State, in which
an attorney for either party is a member of the General
Assembly, proceedings shall be stayed for not less than
fifteen days preceding the convening-of the General As-
sembly, and for thirty days after its adjournment, unless
otherwise requested by any interested member of the
General Assembly.

In the case of Cox v. State, supra, the court held
that the trial court did not err in refusing to grant the
continuance where under the circumstances of that case
the attorney was employed after the proceedings had
been instituted although he was a member of the Legis-
lature at the time of such employment. In commenting
upon the facts, the court recognized the right of liti-
gants in proper cases to have a continuance under the
provisions of act No. 4, supra, but said that ‘““where a
person is indicted after the meeting of the Legislature
charged with the commission of a crime at a time after
the meeting of the Legislature, he cannot, by merely
employing an attorney who is a member of the Legisla-
ture, have his case continued, without any showing as to
when the employment was made or that the member of
the Legislature is his regular retained attorney. If this
was the meaning of the statute, all any person charged
with erime in any of the courts would have to do to get a
continuance would be to file a motion alleging that he
had employed a member of the Legislature to try his
suit.”” It was noticed by the court that the attorney, who
was a member of the Legislature, and alleged to have
been employed, made no request for a continuance, and
did not communicate with the trial court in any way.
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That court, and this one on appeal, as is clearly implied
by the language used in the opinion, concluded that the
allegation in the motion for continuance was a mere
subterfuge adopted for the purpose of securing the con-
tinuance. In the case of Bottoms v. Superior Court, etc.,
82 Cal. App. 764, 256 Pac. 422, in considering a question
similar to the one here pr esented and under a statute of
like import as our own, the court said: ““If it be shown
that the party to the act1on claiming the benefit of that
provrsmn of said- section has other attorneys of record
in the case capable of managing it in court, or that some

- attorney,  a member of the Legislature, had been em-
" ployed for no other purpose than to secure to a party the
benefit of the: p10\71s1on in question from sinister or im-
proper motivés, then, in either such cases, particularly in
the last suggested, a-continuance should not be granted.”’

In the Cox case, supra, the court expressly recog-
nizéd the right to-a continuance, not only where an at-
torney ‘had been employed prlor to the meeting of the
Legislature; but where ‘‘if one’s regular attorney is a
member of the - Legislature -and suit should arise, the
party would -have a right to a continuance on account of
his attorney being in attendance upon the Legislature.’’

¢ It'is clear that Senator Norrell was the regular at-
tome} of the appellee, Higgason, having represented him
in all matters for as long ‘as ten years prior to the filing
ofithe instant suit, and that he was pecuhallv acquainted
with the facts involved. The justice, in overruling the
motion for a continuance, did not base his action on the
time or nature of the senat01 s employment, but on the
fact that he considered the motlon “unleasonable and
unfair to the plaintiff.”” - :

. It would then appear-- ’rhat the defendant in the
justlce court was entitled ‘to a contmuance under the
pronsmns of the statute and the question remaining for
our. considerationis What is the effect of the judgment
reidered by the Justlce? "The statute'is quoted at length
in the case of Fox v. State, supra, and from its provi-
sion§ it would seem that all proceedings in any suit should
be stayed when- it is brought to the attention of the
court that an attorney: representing one of the litigants
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is a' member of, and in attendarce:on, the General As-
sembly. :In’ construing:the effect of the statute; in:'that
case we said: “‘“At-common law applications for. con!
tinuance were -addréssed to the' sound-discrétion:of the
court, but;: undeér the statute :above' quoted-it-is fanda-
tory-upon the: court to.grant a.continuance-when-it-is'
made to:appear to the court by ‘proper showing thsdt the
defendant had-employed ‘his attorney prior to' the con-
vening of the Legislature, and ‘at‘the ‘time:set for. trial
his attorney was in attendance upon d session :of.the
Legislature.”” - To the: same effect was the holding of the
court in- Bottoms. v. Superior Court, etc., supra; and in
that case a.judgment ‘of .the lowercourt:was ‘quashed
on certiorari where the defendant had:.invoked the pro-
visions of the statute, ‘and’ his motlon for continuance.
had been overruled:: . - .- T P
It is argued that certiorart cannot be 1nvoked be-
cause the defendant had the right of appeal which.was,
lost by his. own negligence: »If " the judgmient; of the
justice. was. void, certiorari is ‘a.proper. remedy even
though the judgment might have been:vacated and:set
aside: on appeal. “Fayetteville v. Baker; 176 ‘Ark.-1030, 5
S. W. (2d) 302. In'Gregg v. Hatcher; 94 Atk. 54, 125.-S:
W. 1007, a judgment of the justice court was quashed. on
certiorari where the Justlce had proceeded in. excess of
. his jurisdiction.: ' x
In Green v. State, 150 Ark 45 243 S. W 900 a
judgment of -the mnmclpal court was quashed :on" cer-
tiorari, this court holding that where a motion for chiange

__of venue had been filed i in oomphance Wlth the ~statute thef

the case eYcept to’ make an order chan0’1n° the v_enue=
The reason for this -holding was-the: :pecuhal language
~of the -statute. whichi was . mandatory in-its mnature,-the:
effect of which: was to prevent.any further action: by ithe
municipal. court - after’.the :motion: for change:of venue
had been made except to. order the .chiange of ‘venue: as
prayed : SR .
It is.clear, from the 1mperat1ve language of :the
statute now under -consideration; .that.;all proceedings
should be.stayed: until: thirty .days. after the adjournment.
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of the General Assembly, and that any other action by
the lower court would be in excess of its jurisdietion.
Therefore, when the court, in this case, ignored the mo-
tion. for continuance in violation of the express provision
of act No. 4, supra, and proceeded to render judgment, it
exceeded its jurisdiction, and where this was made to ap-
pear to the circuit court it was within its sound discretion
to grant the writ prayed for and to quash the unauthor-
ized judgment of the justice court. Reese v. Cannon, 73
Ark. 604, 84 S. W. 793.

It is contended here that no formal writ was served
upon the justice or response made by him. The record
shows that the justice appeared in the circuit court
bringing with him his docket and the original papers in
the case when he was advised of the filing of the petition
without requiring the issuance and service upon him of
the writ. The purpose of the writ was served when the
justice appeared in the circuit court with his docket and
the original papers which constituted a waiver on his
part of the formal proceeding, and we find no objection
made to this which has been preserved in the record.

The judgment of the trial court works substantial
justice and leaves the case where it may be tried and
determined upon its merits. “As we view the effect of the
statute, we are also of the opinion that the action of the
lower court in quashing the judgment of the justice court
is correct, and it is therefore affirmed.

Smite, McHaneY and Baxer, JJ., dissent.

SmitH, J., (dissenting). It was held, as the majority
say, in the case of Cox v. State, 183 Ark. 1077, 40 S. W.
(2d) 427, that the provisions of the act of 1931, are man-
datory and so they are. Being mandatory, they should
be observed and not violated; which is only another way
of saying that courts are not vested with a diseretion to
continue, or to refuse to continue, suits in which any at-
torney for either party to the suit is a member of the
Senate, or-of the House of Representatives, or is a clerk
or sergeant-at-arms or a doorkeeper of either branch of
the General Assembly. But it does not follow that the
judgment is void because of the error of refusing the
continuance. The jurisdiction abides. Its erroneous ex-
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ercise is an error which may and should be cured in the
manner provided by law, pursuant to a practice long-
established and well-defined.

If a justice of the peace erroneously refuses to obey
this practice act, and tries a case in which an attorney
is a member of the General Assembly, or a clerk or a
sergeant-at-arms or a doorkeeper of either branch of the
(Gteneral Assembly, he commits an error by violating this
mandatory-statute. But the error does not render the
Judgment void. There was no loss of jurisdiction. A
very simple and amply sufficient redress is provided,
which is the right of appeal, and when that right has been "
invoked, the case is tried de novo. It may be unfortunate
if the obstinacy, or ignorance, of the justice of peace
makes this expense and trouble necessary. But, if nist
prius courts made no mistakes, there would be no neces-
sity for appellate courts. If, when the case reaches the
circuit court, the error is repeated, or, if the error is made
in a case originating in the circunit court, that error may
be corrected npon an appeal to this court, by ordering a
new trial; not because the circuit. court did not have
jurisdiction, but becauseit had committed an error in the
exercise of that jurisdiction. ' :

There are many statutes regulating the practice in
both justices of the peace and in the cireuit courts. For
instance, a justice of peace might erroneously refuse to
allow a party to exercise the number of challenges in
selecting a jury, to which the statute entitled him. He
might even be denied the right of a jury trial. This
would be error; but it-is ome-which could and must be
corrected by appeal. The party aggrieved could not ig-
nore this simple remedy and have the judgment quashed
on certiorari.

In Abbott v. State, 178 Ark. 77, 10 S. W. (2d) 30, a
defendant, who had erroneously been denied a change of
venue, sought by certiorari to have the judgment of the
justice of peace, who had imposed a fine after denying
this right, quashed. We said this error did not vacate
the jurisdiction of the justice of the peace (Kinkead ~.
State, 45 Ark. 536), and that the error of refusing the
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change of venue, and of retaining” jurisdiction, could not
be  corrected. by .certiorari nor did it entitle the defend-
ant, upon conviction, to his release on habeas corpus.
This, was true because relief should have been obtamed
by appeal. ‘
- In Ex pa1to TVzllzamm 99 Alk 475 138 S W, 980 a
chancellor, in a .habeas corpus, ploceedmg, 01de1ed the
discharge of a prisoner who had been fined. and commit-
ted to jail, after having been .denied a trial by, jury in
the police: court. Assuming the right to a jury trial ex-
1sted the court said that -« ¢““The . 1efusal of the pohce
court to allow a jury.was merely an error which could
be corrected by appeal only and that questmn cannot, be
raised on habeas.corpus.. . Ex palte B;aa?don 49 A1k
143, 4 S. W. 452.” . Lo R

.The caseiof Cox v. State, supr a, dffOldb no auihout\
f01 holdlng to :be void: the justice’s. JudO'ment here ques- -
tioned.  There: an accused was put to trial:in the cireuit.
court, while his attorney -was serving -as ‘a’ member. of
the Genelal Assembly. . The:judgment was. not declared
void. It was not even reversed, because the attorney had
not been employed before the Leglslature convened -and
was not the regular attorney for the defendant.’  We
read that exception into, the act. because, as was: there
s’(ated it.was not ’r110uO‘ht that the Legislature: mtended
that a- person 1nd10ted for.a felony even;.as, was the. ap-
pellant in that case,. mloht secure..a contlnuance of his
case by employm0 an attomev Who .was a; membe1 ot
and. already in attendance upon, a session “of the Geneml
Assemblv It was there stated that the act. of 1933 was.
mandatory; but the opinion, contains:ng intimation .that
the error of not obsuvm0 it . could . not and’ should not
be cured by appeal. Coe .

‘The California case .of Bottoms v. Supeno; Comi
cited and relied upon by the majority, arose under a spe-
cial statutory. proceeding invdlving the right of condem-
nation of pr ope1ty -The court there said: ¢‘The.remedy
herein sought is proper. ‘There’is no appeal from an
order granting, or -refusing to grant, or, as here, setting
aside an order granling a continuance.of the frial of a
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case.: - Séction’963; Code Civ: Proc. Such an:order-would
be’ reviewablé on'an appealfrom the. judgment, but the
circumstances 'of this :case’ -obviously: require a more
speedy: femedy: than  would thus:be afforded.: The case
oft Chicago.-Public Stock:-Exchange v.-McClaughry, 148
1. 372, 36 N. E:-88, .does not-hold otherwise.”” - . ...
% The- Tllinois*case there cited, and mot disapproved,
préseited only the quest1oil "o‘f}' the effect of -a refusal-to
"grant a continuance to’a-litigznt s Tequired by a statute
‘of that-State’whoge attornéy was ‘¥ * * jy actual -at-
tendance upon ‘a session of thé' General Assembly at the
‘Capitol of the State dnd had'been employéd by complain-
dht as’ 1t “solicitor in said 'suit prioi” to 'the ‘commenece-
ment -of "the said séssion 'of the' Geéneral Assembly aiid
that the presetice dnd attendance of ‘said solicitor in‘court
were icecessary to a fair-and proper-trial of -said case.””
‘The"Illinoi§ court held'that' as theie ‘was an-adequate
remedy by éppeal,' no-other relief "would be granted. -
" The case of Greei v. State, ‘,(j,if,ed by 'the majority
arose under an act requiring municipal courts to grant
changes of venue in certain cases, and upon certain con-
ditions, and declaring judgments rendered in violation
thereof void. In other words, municipal courts could not
render valid judgments in cases over which they had lost
Jurisdiction. The act of 1931, here involved, contains no
such provision, and does. not attempt to divest the juris-
diction by filing the motion for contintance. The Green
case, having arisén under a’ statute of different purport,
has no controlling effect here. . Th¢ opinion in thé Green
.case; supra, appearing in the 155; Ark. 45, 243 8. W 950,
was handed-down October 2; 1922, and was delivered by
‘Chief- Justice McCurrocH." The opinion~in the-case of
Sharum'v. Metiwether, 156 Ark. 331, 246 S.'W: 501, ‘deliv-
ered January 8, 1923, was written by the same learned
Judge. It made no reference to the Greencase which was
evidently regarded as inapplicable to the facts of that
case. In this case of Sharum v.-Meriwether, supra, the
probate court had refused a.jury to Sharum; whé was
alleged. to-be in'sane ‘and“was ‘adjudged so to.be by the
court. -The validity of this judgment was ‘challenged -on
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the ground that the record affirmatively showed that the
court had refused to order a jury and had made the
adjudication of insanity without the intervention of a
jury. Certiorari to quash this judgment was denied al-
though it was said that the court had abused its discre-
tion and had committed an error in refusing to order a
jury. It was so held because, as was there said, this was
an error which could and should have been corrected .by
appeal. The reasoning leading to that conclusion was
that the court had jurisdiction which was not defeated
hecause there was an erroneous exercise of it in the pro-
ceedings. The error was one which could and should
have been corrected by appeal and certiorari could not be
employed as a substitute for this sufficient remedy.

T therefore dissent from so much of the majority
opinion as holds the judgment of the justice of the peace
to be void for the error of refusing to continue the cause
on account of the absence of the attorney. I am author-
ized to say that Justices Baker and McHaxEY concur in
the views here expressed.




