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Opinion delivered March 23, 1936.

1. EMINENT DOMAIN.—Although not parties to the proceeding bond-
holders under a mortgage on a toll bridge are bound by a consent
judgment in condemnation proceeding, where the trustee for such
bondholders was before the court and consented to the Judgment

2. EMINENT DOMAIN-—JUDGMENT.—Judgment in proceeding to con-
demn toll bridge in which state assumed payment of bonds is hot
"void upon its face because payment ‘to bondholders was not ‘pro-
vided for therein before the state should take possession'-of.
property. - .

3. CONSTITUTIONAL LAW. ——There is no denial of due process in viola-,
tion of Amendment 14 to the Constitution of the United States
where, in an action to condemn toll bridge, the action is instituted
in a properly constituted tribunal and proper inquiry is made as
to amount of compensation due.

Appeal from Prairie Cireuit Court, Southern Dis-
trict; W. J. Waggoner, Judge; affirmed. .

Ma,rfm Fulk, Henry Donham qu Amsler and Lee
Muiles, for appellants.

Carl E. Bailey, Attorney General, Lc]j‘(,l Gcm‘u and
Walter L. Pope, for appellee.
'''''' -~ Jorwnsox, C: J:- By way of intervention, appellants
ﬁled their joint and swelal motion to vacate a certain
Jjudgment of the Prairie Circuit Court made and entered
September 18, 1930, in which action the State of Arkan-
sas was plaintiff and the White River Bridge Corpora-
tion and the New York Trust Company were defendants.
The judgment sought to be vacated is as follows: “Now
on this day comes the plaintiff, the State of Arkansas,
by its Attorney General, Hal I. Norwood, and by
Pace & Davis and .R. W. Robins, its attorneys, and
comes the defendant, the White River Bridge Corpora-




486 Waite River Brinee Corp. v. STATE. [192

tion, a corporation organized under the laws of the State
of Delaware, by Robinson, House & Moses, its attorneys,
and comes the defendant The New York Trust Company,
a corporation orcramzed and existing under the laws of
the State of New York, by Robinson, House & Moses, its
attorneys, and, by consent of all parties made in open
court, the following finding and judgment is made, ren-
dered and entered by the court, to-wit: The court finds
that the defendant, the White River Bridge Corporation,
is the owmer of the following real estate and property,
to-wit: A right-of-way 100 feet wide on each side of the
following line: Beginning at.a point 277 feet east of ‘the
southeast corner of the northwest quarter of section 17,
township 2 north, range 4 west; thence 76 degrees and 30
seconds east a distance of 594 feet; thence east 200 feet
to the west bank of White River; and also beginning at a
point 726 feet north of the quarter section corner between
sections 16 and 17, township 2 north; range 4 west; run-
ning thence south 45 degrees and 20 minutes west a dis-
tance of 1,056 feet; thence west 300 feet to the. east bank
of the Whlte RlVGI‘

““ “And also the bridge across White River near De-
Valls Bluff, Arkansas, at a point on White River where
same is crossed by highway No. 70, including toll house,
approaches, and all appurtenances thereunto belonging,
said bridge, right-of-way and ‘other property described
above belng all located in P1 a11 ie County, Arkansas '

“And also fr anchlse and pr1V1lege of operating said
bridge .granted to Harry E. Bovay.and his successors and
assigns by an act of Congress.of the United States, en-
titled ‘An Act to Authorize the Construction of a Bridge
Across White River in Pralrle County,” approved No-
veniber 23, 1921, which franchise has passed by assign-
ment to the said defendant,

“‘ And also the franchis¢ granted to Hany E. Bovay
by order of the county court of Prairie County for the
construction and - opération of the above-mentioned
bridge, which order appears of record in Prairie County

_court record “T ’? pages 267 and 273, which franchise
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as amended has passed by ass1gnment to the sa1d
defendant.’

““And the court further ﬁnds that by deed of tlust
-dated May 1, 1928, appearing of record in mortgage
record book 20,.page 1, of ‘the records of Prairie.County,
_the defendant; the Whlte River Bridge. Corporation, has
conveyed, mortO'aUed and pledged the above-described
bridge, flanclnses, right-of-way.and other properfties to
secure certain. bends. therein .described, of which bonds
there now remains.outstanding $463,000, and the court
finds that there is.no lien or mortgage upon the above-
described property except for the above-mentioned bonds
now outstandmO' and secured by the above deserlbed
deed of trust. S e :

““And the comt ﬁnds that the value of said b11dge,
franchises, right- of “way - and all other’ plopertles above
described; owned by the-defendant, the White-!River
‘Bridge Corpmatlon 18 $463,000; that the’ p1a1nt1tf -the
‘State of- Arkansas, 18 entltled unde1 the law ‘to condemn,
take possession of, ‘hold, own and operate’ the above-
described bridge, franchlse right-of-way and other prop-
erties on and after Novembe1 1, 1930, upon the payment
of the sum of one dollar to the defendant the White
River Bridge Cor pmatlon and upon the payment when
‘same shall mature of the balance due on the above-men-
tioned and described bonds ‘secured by. the above-
described deed of trust executed by the ‘defendant, the
‘White River Bridge Corp01at10n to the defendant the
‘New York Tmst Company, on May 1, 1998 L

. 4Tt s acemdmcrly by the oouu’conmdered ordered
and adjudged that the defendant, the White Rlver Bridge
Corporation, do have of and 1'eeos7er from the plaintiff,
the State of Arkansas, the sum of one dollar damages,
which, together with the assumption:by.the State of
the.above-mentioned and described: bonded indebtedness,
shall be in full payment -and compensation for the. taking
of the above-deseribed bridge, franchises, right-of-way
and other properties.as set forth above and owned by .the
..defendant, the White River Bridge Corporation, and
that the said bridge, franchises, right-of-way ,and other
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-properties be and the same are hereby condemned for
public use and the title thereto divested out of said de-
fendant, the White River Bridge. Corporation, and in-
vested in the State of Axkcmsas for use and operation
by its Highway Commission in such manner and under
such terms as the said Highway Commission may deter-
mine, and that the State of Arkansas shall, in accordance
with the terms of the above-described deed of trust. as-
sume and pay to the holders of the outstanding bonds,
aggregating $463,000 and interest due November 1, 1930,
and thereafter, provided, that the defendant, the White
River Bridge Corporation, shall have the right at its own
risk and expense to retain the possession of the above-
described bridge and other properties until the first day
of November, 1930, and during said period to collect the
tolls therefrom, and during s(ud period the said defend-
ant shall maintain said bridge and other properties in
a good state of repair at its own expense and shall
promptly on the first day of November, 1930, deliver to
the plamtlf’f the possession of said bndo'e and othel prop-
erty in as good state of repairs as same are now in.’’

The motion to vacate, in effect, alleged: that the in-
terveners are holders and owners of certain bonds issued
by the White River Bridge Corporation on May 1, 1928,
which said bonds were secured by a first m01toaoe upon
the bridge, lands and other properties owned and pos-
sessed by sald bridge company, and that the New York
Trust Company is the duly designated trustee therein;
that the Prairie Circuit Court entertained JullSdlCthll
of and entered a judgment in favor of the State and
against the bridge company and all the property, both
real and personal, owned by said bridge company and
upon: which appellants’ mortgage lien existed, condemn-
ing said properties for public uses, although appellants
were not parties to said litigation and had no notice
thereof ; that said judgment of the Prairie Circuit Court
condemning appellants’ property for public uses as afore:
sald appears to be void upon its face because it does not
expressly provide compensation to the owners in advance -
of the taking thereof, as required by amendments Nos.
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5 and 14 to the Constitution of the United States, and by
§ 22 of article 2 of the-Constitution of this State. Other
matters. were alleged in the motion to vacate, but they
are not deemed of. -sufficient importance as to 1equ11e
being set out in detail.

A demurrer was interposed and sustamcd to the
motion to vacate,.and, from a consequent order dismiss-
ing same, this appeal comes. :

Appellants first contention is that they were not
parties to, and had no notice of, the condemnation pro-
ceedings in the Prairie Cirenit Court and for this reason
they are not bound thereby. Admittedly, appellants were "
not in'person Beforé the court in the condemnation pro-
ceedings, but the New York Trust Company, the trustee
in appellants mortgage, was before the court in personam
and by counsel., This is reflected upon the faceof the
judgment. Under facts and circumstances identical with
those alleged by appellants, this contention was expressly .
. decided by us adversely to appellants’ contention in Wat-
son v. Dodge, 187 Ark. 10565, 63 S. W. (2d) 993. We-there
said:.“‘Respondents -expre‘ssly and irrevocably consented
to the vesting of the title in the State of Arkansas. And,
in lien of eash, through their representatives, the trustee
in the mortgave irrevocably accepted the solemn pledge
of the State to pay the bonds held by 1espondents as they
matured.”” The respondents referred to in the case jus
cited were two bondholders and owners of the White
River Brldoe Corporation bonds, as appellants are, and
we thele e\plessly decided that they were parties to the
condemuation pu)bt:t:dluvo, being represented therein by -
the trustee in the mortgage. See In Re Engelhard & Sons
Co., 231 U. S. 646, 34 S. Ct 258, 58 L. Ed. 416.

.Appellants next assert that the condemnatlon JudO‘—
ment appears to be void upon its face because it does
not provide payment to the -owners before the taking of
the property. This contention was presented and likewise
decided adversely to appellants’ contention in the case
last referred to. In referring to this contention it was
there said: ‘‘In the condemnation proceedings the owners .
made no demand for cash paid down, but expressly con-
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sented -and- ao'reed to accept ‘the * Solemn pledge of the
State to assume and pay the outstandmg bonds as they
matured. Tt is'notto be doubted that the sovereign State
will ultimately discharge the obligation. - Conditions not
at all peculiar to this State, and of which'all persons have
knowledge, render the: discharge of the obligation impos-
sible 'ini the time and manner contemplated when the
property was condemned. But; even-so, the. State act
quired, and now has, title to the property, and the former
owners have the, obligation of the State to pay, and we
must therefore hold,. notw1thstand1ng the equity of the
case, that these foxmer owners have no, r1ght to have a
receiver appomted to. take possesswn of. property owned
by the State AT

~The~ language ]ust 1eferred to and quoted is full'
authority -for:the-position that the State-of Arkansas
acquired title to the bridge and all- ‘property connected
therewith belonging to'the White River Bridge Corpora-
tion, the New: York Trust \Company, and appellants as
bond owiers; and we perceive no 'necessity to again con-
sider and- discuss the merits of the -controversy.: If the
bond owners in Watson v. Dodge, supra, ¢could not.invoke:
the incidental relief of receivership as against.the State’s
title -to the bridge and properties, then certainly. appel-
lants, who stand in thé 'identical position occupied by
Mayo, et al., may not-recover the property from the State.

Appellants contentlon that the condemnatmn judg-
ment of the Prairie Cireuit Court is violative of ‘consti-
tutional mandate is likewise without merit.- . Had such
been ‘its effect, we would have $0 dec1ded in Watson v.
Dodge, supra, because neither’ the State nor any one else
can predicate rights upon or under a void’ judgment or
order. ‘Moreover, in conidemnation proceeditigs under
cofistitutional law it is essential only that the “jurisdic-
tion ' of 'some properly constituted tribunal be invoked
in some appropriate way, and that inquiry shall be made
as to the amount of” compensat1on due; and when these
things are 'domne,’ ‘due process of - law," as reqmred by the
-Federal -Constitution, had been afforded Baccus .
Fourth Street Union Depot, 169 U. S 557, 18 S. Ct. 445,
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48 L. Ed. 853; Joslin Mfg. Co. v. Providence, 262 U. S.
668, 43 S. Ct. 684 67 L. Ed. 1167. Section 22 of article 2
‘of the Constltutlon of th1s State,, cited supra, is not in-
frmcfed by the condemnation jundgment, In effect we
have so decided many, many times. Pamgould V. lener
114 Ark. 334, 170 S W."78; 'Dickerson v. Tm-Oown,ty ,
Drainage Dasfrch 138 Ark. 471 212 S.'W. 334. -

It follows: from what we-have said thit the ‘Prairie
‘Cireuit Court was correct in deciding that appellants’
motion’ to vacate the condemnatlon judgment of" Septem—
bet 18,1930, was without -merit and dlsmlssmg it.’

No enol appeaung, the Judgment is aﬁirmed
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